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Introduction

RECOGNIZING WHAT CONSTITUTES A CONTRACT isthe key to understanding many lega
questions. Very often a dispute centers not on whether someone has violated a contract, but whether
there was a contract in the first place. Other disputes center on whether a change in circumstances
has made the contract unenforceable. This chapter contains five sections. Thefirgt section, "A
Contract Defined,” outlines what contracts are and how people form them. The second section,
"What a Contract IsNot," looks at cases where the necessary parts of a contract are missing, and
discusses your defenses to other peopl€'s clams that they have a contract with you. The third
section, "Practical Contracts,” focuses on contractsin daily life and highlights issues of interest to
consumers. The fourth section, " Specia Types of Contracts,” discusses |eases, warranties,
advertising, door-to-door saes, and other specia types of contracts. The fifth section, "Breaches
and Remedies," discusses ways to ded with disputes arisng out of contractua relationships.

A Contract Defined

Q. What isa contract?

A. A contract congists of voluntary promises between competent parties to do, or not to do,
something, which the law will enforce. These are binding promises, which may be ord or written.
Depending on the Situation, a contract could obligate someone even if he or she wants to call the dedl
off before receiving anything from the other sde. The detalls of the contract who, how, what, how
much, how many, when, etc. are called its provisons or terms.

In order for apromise to quaify as a contract, it has to be supported by the exchange of
something of value between the participants or parties. This something is called congideration.
Congderation is most often money, but can be some other bargained-for benefit or detriment (as
explained more fully below). Thefind qudification for a contract is that the subject of the promise
(including the congderation) may not beillegd.

Suppose that afriend agreesto buy your car for $1,000. That is the promise. Y ou benefit by
getting the cash. Y our friend benefits by getting the car. Since it isyour car, the sdeislegd, and you
and your friend have a contract.

It is common for the word "contract” to be used as a verb meaning "to enter into a contract.”
We dso spesk of contractual relationshipsto refer to the whole of sometimes complex relationships,
which may comprise one or many contracts.

Q. May anyone enter into a contract?

A. No. In order to make an enforceable contact, people have to be able to understand what they're
doing. That requires both maturity and mental capacity. Without both of these, one party could be at
adisadvantage in the bargaining process, which could invaidate the contract.

Q. What determines enough maturity to make a contract?

A. In this sense, maturity is defined as a certain age a person reaches - regardiess of whether he or
sheisinfact "mature.” State laws permit persons to make contractsif they have reached the age of
mgjority (the end of being aminor), which is usualy age eighteen.

Q. Doesthat mean minors may not make a contract?

A. No, minors may make contracts. But courts may choose not to enforce some of them. The law

presumes that minors need to be protected from their lack of maturity, and won't alow, for example,
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a Porsche sdlesman to explait their naivete by enforcing a signed saes contract whose red
implications ayoung person is unlikdly to have comprehended. Sometimes this resultsin minors
receiving benefits (such as goods or services) and not having to pay for them, though they would
have to return any goods il in their possesson. This would apply even to minors who are
emancipated - living entirely on their own - who get involved in contractud relationships, aswell as
to aminor who lives & home but is unsupervised long enough to get into a contractud fix.

Parents who give their children access to home computers hooked up to the Internet should
condder the Stuation that may ariseif a child usesther credit card information online. Thisincludes
information that may be stored in the computer or a awebste that recognizes your home computer
and, of course, doesn't know that aminor is the actua "shopper.” From the point of view of the
webdite owner, the parent is the customer, and you may have a hard time avoiding liability for a
contract (such as for the purchase of merchandise) that your children have entered into using your
Internet identity.

Also, acourt may require aminor or the minor's parents to pay the fair market value (not
necessarily the contract price) for what courts call necessaries (what you would likdly call
"necessities’). The definition of a"necessary” depends entirely on the person and the Stuation. It
probably will dways include food and probably will never include CD's, Nintendo cartridges or
Porsches. Minors who reach full age and do not disavow their contracts may then have to comply
with al their terms. In some dates, courts may require aminor to pay the fair value of goods or
services purchased under a contract that minor has disavowed.

Q. When does mental capacity invalidate a contract?

A. Whilethe age test for legal maturity is easy to determine, the tandards for determining menta
cgpacity are remarkably complex and differ widely from one state to another. One common test is
whether people have the capacity to understand what they were doing and to appreciate its effects
when they made the deal. Another approach is evauating whether people can control themsalves
regardless of their understanding.

Q. May an intoxicated person get out of a contract?

A. Very often someone who is "under the influence" can get out of a contract. The courts don't like
to let avoluntarily intoxicated person revoke a contract with innocent parties thisway - but if
someone acts like a drunk, the other party probably wasn't so innocent.

On the other hand, if someone doesn't appear to be intoxicated, he or she probably will have to
follow the terms of the contract. The key in this area may be a person's medica history. Someone
who can show a history of acohol abuse, blackouts, and the like, may be able to void the contract,
regardless of hisor her appearance when the contract is made. Thisistrue especidly if the other
party involved knows about the prior medica history. The reasoning goes back to menta capacity,
and whether a person is able to exercise sdlf-control.

Capacity
Welve discussed the fundamenta requirements for competence to make a contract - maturity and
mental capacity. Of course, it should go without saying that there's an even more fundamental
requirement: that both parties be people. In the case of a corporation or other lega entity, which the
law congders a"person,” this could be an issue. A problem in the formation or status of the entity
could cause it to cease exidting legdly, thus making it impossible to enter into a contract. In that case,
however, the individuals who signed the contract on behdf of the legaly nonexistent entity could be
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persondly liable for fulfilling the contract.

Higtorically, the law has had other criteriafor capacity. Slaves, married women and convicts
were at one time not considered capable of entering into contracts in most states. Even today, certain
American Indians are regarded as "wards' of the U.S. government for many purposes, and their
contract-law statusis Smilar to that of minors.

Q. Dol need alawyer to make a contract?

A. If you stisfy the maturity and menta capacity requirements, you don't need anyone else (besides
the other party). But it probably isagood ideato see alawyer before you sign complex contracts,
such as business dedls or contractsinvolving large amounts of money.

Q. Must contractsbein writing?

A. Many types of contracts don't have to be written to be enforceable. An exampleis purchasing an
item in aretall Sore. Y ou pay money in exchange for an item that the store warrants (by implication,
as discussed later) will perform a certain function. Y our receipt is proof of the contract. And, in fact,
with some important exceptions (discussed below) virtudly any transaction agreed to oraly could be
enforceable.

Aswith awritten contract, the existence of an oral contract must be proved before the courts
will enforceit. But asyou can imagine, an ora contract can be very hard to prove - you seldom have
it on video. An ord contract is usudly proved by showing that outside circumstances would lead a
reasonable observer to conclude that a contract most likely existed. Even then, there is dways the
problem of what the terms of the ora contract were. The courts typicaly look only to unrefuted
(uncontested) testimony to help them "fill in the blanks," and are hesitant to add words or termsto
any written document.

Q. Arethere any advantagesto putting a contract in writing?
A. Although most states recognize and enforce oral contracts, the safest practice isto put any
subgtantial agreement in writing. Get any promise from a salesperson or an agent in writing, especidly
if there dready is awritten contract - even an order form, printed receipt, or a handwritten "letter of
agreement” or "understanding” -- covering any part of the same dedl. Otherwise that order form or
other paper probably will be regarded by the law as a complete statement of al understandings
between the parties. Anything not in that written contract would be deemed not to be part of the
dedl.

Writing down the terms of a good-faith agreement is the best way to ensure thet al parties are
aware of ther rights and duties - even if no party intendsto lie about the provisions of the agreement.

Q. Doesclickinga"YES'" or "I AGREE" box on a computer screen at the bottom of a
screen full of contractual terms congtitute a written contract?

A. The overwhdming consensus of the courtsis that it does. This gpplies when the "click box" is
part of a software package that you may download from the Internet or even off discsthat you
purchase. A few years ago courts agreed that even without click boxes, the terms of a software
license (see below) were an enforcesble written contract, even though you could not have read
the terms before you bought the package. Thiswas caled a"shrink wrap” license, since plagtic
shrink wrap prevents store browsers from opening up boxes containing software. Now most
software comes with a click box that aso requires you to affirmatively agree to the terms of the
license by clicking. The software won't load unless you do so. Similar click boxes are used for
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registration at certain webdites and for other Internet benefits that businesses may offer. They are
usudly enforceable.

Law Evolvesto Meet E-Commer ce Demands

State and federa law is adapting to the new world on eectronic commerce. All 50 states have
passed laws relating to dectronic commerce, and there is anew Uniform Electronic Transactions Act
that some states have adopted.

In addition, most consumer protection laws gpply online as well, often supplemented in the
dates by laws aimed specificdly at Web merchants. These often require the web merchant to
prominently post the lega name of the business, its return and refund policy, and the street address
where they conduct business. Sometimes procedures for resolving complaints must be included as
well.

Other laws dedl with protection of privacy online, including the collection and use of persond
information for marketing purposes. Specia guiddines apply to sdalling stock over the Web.

Any company maintaining awebsite would be well advised to check with their lawyers about
the rules and laws that gpply—and to be aware that the legd framework is highly likely to continue to
evolve.

Q. Which contracts haveto bein writing?
A. Under atutes (laws passed by legidatures) in most states called "statutes of frauds,” the courts
will enforce certain contracts only if they are in writing and are Sgned by the parties who are going to
be obligated to fulfill them. In most states, these contracts include:
any promise to be responsible for someone else's debts--often called a surety contract or a
guaranty; one example would be an agreement by parents to guarantee payment of aloan made
by abank to their child;
any promise, made with congderation, to marry (though this rule has been diminated in many
sates);
any promise thet the parties cannot possibly fulfill within one year from when they made the
promise;
any promise involving the change of ownership of land or interests in land such as leases,
any promise for the sde of goods worth more than $500 or lease of goods worth more than
$1,000;
any promise to bequeath property (give it after death);
any promise to sell stocks and bonds.

Some tates have additiona requirements for written contracts. These statutes are designed to
prevent fraudulent clamsin areaswhere it is uniquely difficult to prove that ord contracts have been
made, or where important policies are a stake, such as the dependability of red estate ownership
rights.

The last few years have seen atrend in many states away from concrete list above and toward
dlowing clams that traditionally had to be based on written contracts to be maintained even without
awriting. So if you are facing a serious financid issue and fear thet the Statutes of frauds could
prevent you from recovering, alawyer may be able to help you.

Q. What aretherulesregarding signatures?
A. A sgnature can be handwritten, but a stamped, photocopied, or engraved signature is often vaid
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aswell, as are Sgnatures written by eectronic pens. Even asimple mark or other indication of a
name may be enough. Furthermore, if thereis sufficient evidence of trustworthiness, many states now
permit e-mail from a specific account to be regarded as "sgned.” Other States have set out specific
requirements for eectronic mail sgnatures, and a worldwide standard may eventualy be established.
(You can find out the latest developmentsin this areaat hitp://www.abanet.org/scitech/ec/isc/dsg-
tutorid.html.) What matters is whether the Sgnature is authorized and intended to authenticate a
writing, thet is, indicate the Sgner's execution (completion and acceptance) of it. That means that you
can authorize someone else to Sign for you as well. But the least risky and most persuasive evidence
of assent is your own handwritten Sgnature.

E-Signature Bill Becomes Law

A new federd law gives online Sgnatures the same legd vaidity asasgnaure in pen and ink for
maost—but not al purposes. The bill, which is expected to further e-commerce, will permit
consumers to Sign amortgage or insurance contract online, aswell as perform other tasks, such as
opening a brokerage account.

The law assures that a contact shal not be denied legd status Smply because its Sgnatureis
electronic, but a safeguard is that most contracts and documents must be capable of being
reproduced for later reference if they are to be enforceable.

However, no one is obligated to accept eectronic sgnatures, and certain kinds of
documents are specifically exempted from the law. These include wills, codicils and testamentary
trugts, adoptions, divorces or other family law matters, notices of foreclosures or evictions from
one' s primary resdence, and cancellation of hedlth or life insurance benefits.

Q. Do contracts haveto be notarized by a notary public?

A. In generd, no. Notary publics or notaries, once important officias who were specialy authorized
to draw up contracts and transcribe officia proceedings, act now mostly to administer oaths and to
authenticate documents by attesting or certifying that a Sgnature is genuine. Many commercia
contracts, such as promissory notes or loan contracts, are routinely notarized with the notary's
sgnature and sed to ensure that they are authentic, even where thisis not gtrictly required. Many
technical documents required by law, such as certificates of incorporation, must be notarized if they
are going to be recorded in alocd or state filing office.

IN CONSIDERATION

The doctrine that consderation is a central ement of a contract is of relatively recent origin. Until
the last few centuries, elaborate formdity rather than congderation was the chief requirement to form
acontract. The necessary formalities were a sufficient sgned writing, ased or other attestation of
authenticity, and ddlivery to whomever would have the rights under the contract. A sedl could be an
impression on wax or some other surface, bearing the mark of anotary public or other officid. The
vestiges of the sed remain in some contracts, where the initids "L.S." (for the Latin locus Sqilli,
"place of the sed"), or smply theword "sed" is printed to represent symbolicaly the authentication
of the contract's execution. Even today, traditiona Jewish wedding contracts are made on these
formal bases: awriting, an atestation by witnesses, and ddlivery.
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Q. Do both sides haveto give consideration?

A. Yes Therdsacrucid principlein contract law called mutudity of obligations. It means that both
Sdes have to be committed to giving up something. If ether party reserves an unqudlified right to ball
out, that person's promise is not enforceable.

Q. What isan offer?
A. Offer and acceptance are the fundamental parts of a contract, once capacity is established. An
offer isacommunication by an offeror of a present intention to enter a contract. (The offeror isthe
person making the offer.) It isnot Smply an invitation to bargain or negotiate. For the communication
to be effective, the offeree (the one who is recelving the offer) must receiveit. In a contract to buy
and s, for an offer to be vdid, dl of the following must be dlear:

Who isthe offeree?

What is the subject matter of the offer?

How many of the subject maiter does the offer involve (quantity)?

How much (price)?

Let's say you told your friend, "I'll sgll you my mauve-colored Y ugo for one thousand dollars”
Your friend isthe offeree, and the car is the subject matter. Describing the car as amauve Yugo
meakes your friend reasonably sure that both of you are talking about the same car (and only one of
them). Findly, the price is $1,000. It's a perfectly good offer.

Q. Isan advertisement an offer?

A. No. Courts usualy consder advertisements something short of an offer. They are an "expresson
of intent to sdll" or an invitation to bargain. The section on consumer law later in this chapter
discusses this further.

Giveand Take

A contract can only come about through the bargaining process, which may take many forms. This
article discusses the definitions of consideration, offer, and acceptance. All the principles discussed
here will have to be present, in some form, in any contract.

Q. Does an offer stay open indefinitely?
A. Not unless the offeree has an option, an irrevocable offer for which the offeree bargains
(discussed below). Otherwise, an offer ends when:
the time to accept is up - either a"reasonable” amount of time or the deadline stated in the offer;
the offeror cancels the offer;
the offeree rgjects the offer;
the offeree dies or is incapacitated.

An offer isaso closed, even if the offeree has an option, if:
achange in the law makes the contract illegd;
something destroys the subject matter of the contract (see below).

Q. What isan option contract?



A. An option is an agreement, made for congderation, to keep an offer open for a certain period.
For example, in return for fifty-dollar consideration today, you might agree to give your friend until
next Friday to accept your offer to sell her your Y ugo for $1,000. Now you have an option contract,
and you may not sdll the car to someone ese - even for $1,200without breaching that contract.
Sdling an option puts alimit on your ability to revoke an offer, alimit that the optionee (the option-
holder) bargains for with you.

Q. What constitutes the acceptance of an offer?
A. Acceptance is the offereg's voluntary, communicated agreement or assent to the terms and
conditions of the offer. Assent is some act or promise of agreement. An easy example of an assent
might be your friend saying, "1 agree to buy your mauve Y ugo for one thousand dollars™

Generdly, avaid acceptance requires that every term agreed to be the same asiin the offer.
Thus, if the offer requires acceptance by mail, you must accept by mail for the offer to be effective. If
theré's no such requirement, you just have to communicate your acceptance by some reasonable
means (not by carrier pigeon or smoke signds but by telephone, mail, or maybe facamile). On the
other hand, an assent that is not quite so specific but is crysta-clear would dso suffice - such as, in
the Yugo example, saying, "It'saded. I'll pick it up tomorrow." Once again, the standard is whether
areasonable observer would think there was an assent.

Q. Can silence make up an acceptance?

A. In mogt cases, the answer isno. It isn't fair to adlow someone to impaose a contract on someone
else. Yet there are circumstances where failure to respond may have a contractud effect. Past
dealings between the parties, for example, can cregte a Stuation in which slence conditutes
acceptance. Suppose a fire insurance company, according to past practice to which you have
assented, sends you arenewd policy (which isin effect anew contract for insurance) and bills you
for the premium. If you kept the policy but |ater refused to pay the premium, you would be ligble for
the premium. Thisworks to everyone's benefit: If your house burned down after the origina
insurance policy had expired but before you had paid the renewa premium, you obvioudy would
want the policy il to be effective. And the insurer is protected from your deciding not to pay the
premium only after you know what clams you might have.

Q. Can acts make up an acceptance?

A. Yes. Not only words, but any conduct that would lead a reasonable observer to believe that the
offeree had accepted the offer quaifies as an acceptance. As discussed above, the act of clicking
"YES' or "I ACCEPT" on acomputer screen can congtitute acceptance of an offer. Another
example: Suppose you say, "John, | will pay you fifty dollars to clean my house on Sunday a nine
oclock am." If John shows up at nine o'clock am. on Sunday and begins cleaning, he adequatdy
shows acceptance (assuming you're home or you otherwise would know he showed up).

To take another example, you don't normally have to pay for goods shipped to you that you
didn't order (alater section will discussthisin more detall). But if you were aretailer and you put
them on digplay in your store and sold them, you would have accepted the offer to buy them from
the wholesaler and you would be obligated to pay the invoice price. Y ou otherwise would only have
to alow them to be taken back at no cost to you. Sometimesthisis called an implied (as opposed to
an express) contract. Either one is a genuine contract.

THE REASONABLE PERSON



Throughout this and any other law book, the word "reasonable" will gppear many times. Very often
you'll see references to the "reasonable man” or the "reasonable person.” Why isthe law so
preoccupied with this mythica being?

The answer isthat no contract can possibly predict the infinite number of disputes that might
aise under it. Smilarly, no set of laws regulating ligbility for persona or property injury can possbly
foresee the countless ways human beings and their property can harm other people or property.
Since the law can't provide for every possibility, it has evolved the stlandard of the "reasonabl €
person to furnish some uniform standards and to guide the courts.

Through the fiction of the "reasonable person,” the law creates a standard that the judge or jury
may apply to each set of circumstances. It is a standard that reflects community values, rather than
the judgment of the people involved in the actua case. Thus a court might decide whether an ordl
contract was formed by asking whether a "reasonable person™ would conclude from peopl€e's actions
that one did exigt. Or the court might decide an automobile accident case by asking what a
"reasonable person” might have done in aparticular traffic or hazard Stuation.

Q. When isthe acceptance effective?

A. The contract usudly isin effect as soon as the offeree transmits or communicates the acceptance -
unless the offeror has specified that the acceptance must be received before it is effective, or before
an option expires (as discussed previoudy). In these Stuations, there's no contract until the offeror
recalves the answer, and in the way specified, if any.

Q. What isthe " meeting of the minds' ?

A. Thisterm describes an offer that the offeree acceptsin dl its critica or materid terms. This phrase
aso implies that both parties understand (or reasonably should understand) these termsin the same
way. The "meseting of the minds' isa ussful phrase to help determinein your own mind whether you
ever got past the bargaining stage of negotiations.

Q. Isan "agreement to agree" acontract?

A. Generdly not, because it suggests that important terms are still missng. Rarely will a court
"supply” those termsitsaf. An agreement to agree is another way of saying that there has not yet
been ameeting of the minds, athough the parties would like there to be.

Q. Can ajokebethebassfor a contract?

A. It depends on whether a reasonable observer would know it's ajoke, and on whether the
"acceptance” was adequate. In our Yugo example, you probably couldn't get out of the contract by
saying, "How could you think 1'd sdll thisfor $1,000? | meant it asajoke!" On the other hand, if
someone sued you because you "backed out” on your "promise” to sell her France for fifteen dollars,
the joke would be on her - no one reasonably could have thought you were serious.

Q. What isa condition?
A. People often use the word "condition” to mean one of the terms of a contract. A more precise
definition is that a condition is an event that has to occur if the contract is to be performed. In our
earlier example, your friend might have said, "I'll buy your mauve Y ugo for one thousand dollars only
if you can ddiver it to me by tonight.” At this point, you are till negatiating; thereis no contract. But
if you reply, "It'saded I'll be there tonight,” you have a contract, with a condition of ddivery by
tonight. If you fail to deliver the car by tonight, you have breached the contract. (Breaches of
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contract and what you can do about them are covered later.)

Conditions can be after the fact, too. Y ou may make the payment for decorating a room in your
house conditiona on your complete satisfaction. If the contract didn't State that, though, it would only
guarantee you normally acceptable work.

Neither party isrequired to agree to a condition that comes up during the bargaining, and the
one who wants it may have to pay extrafor it. When a condition is put into negotiations, you have to
decide whether it's worth it to you, consdering the risks and cogts of not having it. In this respect, a
condition is the same as any other term, such as price or quantity.

The most common conditions include those in red estate sdes contracts requiring thet the sde
be conditiond on the buyers obtaining financing or sdlling their present home, or on an acceptable

home ingpection report.

Q. How much consderation, or payment, must there befor a contract to be valid?

A. Thereis no minimum amount. A price is only how people agree to vaue something, so therés no
absolute standard of whether apriceisfair or reasonable. The courts presume that people will only
make dedls that they congder worthwhile. So if you want to sell your car to your friend for one
dollar instead of $1,000, you can do it. (But don't sdll it for $1,000 and just report aone dollar sde
to the state to avoid paying the full sdestax. Many states have systemsin place to check for just
such abuses)) An exception may be found if the congderation given is so out of line with what is
being received that it would "shock the conscience of the court.” The idea of unconscionability will be
discussed later in this chapter.

Q. Does consider ation have to be money?

A. No. Consderation isany promise, act, or transfer of vaue that induces a party to enter a
contract. Consderation is a bargained-for benefit or advantage, or a bargained-for detriment or
disadvantage. A benefit might be receiving $10. Firgt dibs on Super Bowl tickets might be an
advantage. A disadvantage may involve promising not to do something, such as a promise not to sue
someone. For these purposes, even quitting smoking, done with the reasonable expectation of some
reward or benefit from someone esg, is adetriment: Even though it's good for your hedlth, it took
effort that you otherwise would not have made.

For example, you could agree to give your car to your friend in exchange for his promise that
hell stop letting his schnauzer out late a night. Y our friend is giving up what is presumably hisright to
let his dog out any time he wants. In return, you are giving up your car. Other types of vdid
consderations include a promise to compromise an existing dispute.

IN CONSIDERATION...

The doctrine that consderation is a central ement of a contract is of relatively recent origin. Until
the last few centuries, elaborate formdity rather than congderation was the chief requirement to form
a contract. The necessary formdlities were a sufficient sgned writing, asedl or other at is merely
illusory: It'sno promise at dl.

Q. Doesthe consider ation have to be a new obligation?

A. Yes, because someone who is dready obligated to do something hasn't suffered any detriment:

Suppose you agree to have a contractor paint your house this Thursday for $500. Before sarting,

though, his workers strike for higher wages. He tells you on Wednesday night that he settled the
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strike but now the job will cost $650. Y ou need the house painted before you leave for the North
Pole on Friday, and there's no time to hire another contractor, so you agree to the new price. But the
new agreement is not enforceable by him. He aready had to paint your house for $500. He should
have figured the possible increased cogts into the origina price. Y ou didn't get anything of benefit
from the modified contract, snce you dready had his promise to paint the house. Therefore, you only
owe $500.

Q. Doesthat mean | can't renegotiate a contract?
A. No, it only means that no one can force you to renegotiate by taking advantage of an existing
agreement. In the previous example, you might have decided that the painter deserved more money
than you had origindly bargained for. More redigticaly, you might have agreed that he would do
some work not included in the origina contract. Y ou could want to use the contractor later, or you
might fed that he does the best job at any price. (Considerations like these allow many sports gars
to renegotiate their contracts.)

Keep in mind that whenever you get involved in aded, you are teking arisk thet it might be less
beneficid for you than you planned when you agreed to the contract terms. The other party doesn't
have to ensure your profit, unless the two of you included that in your bargain.

Q. Isapromiseto make a gift a contract?

A. Not if it truly is only a promise to make a gift, because a gift lacks the two-sided obligation
discussed above. But if the person promising the gift is asking for anything in return, even by
implication, a contract may be formed. The key, again, is consderation.

Q. What if someone makes a promise without consideration, but | rely on it?

A. Remember that consderation may be a disadvantage to one party. From that idea, the law has
developed the concept of promissory reliance - that a contract may be formed if one party
reasonably relies on the other's promise. That means that he does more than get his heart set onit.
He has to do something he wouldn't have done, or fail to do something he would have done, but for
the promise. If that reliance causes some loss, he may have an enforceable contract.

Suppose that rich Uncle Murray loves your kids. On previous occasions he has asked you to
buy them expensive presents and has reimbursed you for them. This past summer, Uncle Murray told
you hewould like you to build a svimming poal for the kids, and send him the bill. Y ou did so, but
moody Uncle Murray changed his mind. Now he refuses to pay for the pool, and clams you can't
enforce a promise to make a gift. The pool, however, isno longer considered a gift. Y ou acted to
your detriment in reasonable reliance on his promise, by taking on the duty to pay for aswimming
pool you would not normally have built. Uncle Murray hasto pay if you prove that he induced you to
build the pool, especidly if this understanding was consstent with many previous gifts. Remember,
however, that you gtill have to live with your Uncle Murray.

Q. May someone else make a contract on my behalf?
A. Yes, but only with your permission. The law refers to such an arrangement as agency. We
couldn't do business without it. For example, when you buy a car, you bargain and finaly cut a ded
with the salesperson. But she doesn't own the car she's sdlling you. She might not even have acar.
She is an agent, someone with the authority to bind someone ese - in this case, the car dedlership -
by contract. The law refers to that someone ese as the principal.

To take another common example, rea-estate brokers typicaly act as your agent when you sl
ahome. Asthe principd, you generaly establish the terms or range of terms heis authorized to
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accept. (For example, "I'll sl if they will come up to one hundred thousand dollars and agree to
close the sdle by July.") Then your agent goesinto negotiations on your behalf.

Aslong as agents do not exceed the authority granted them by their principas, contracts they
meake bind their principas asif the principas had made the contracts themsdves. If something went
wrong with the contract, you would sue the principa - not the agent - if you couldn't resolve the
dispute in afriendly manner. An agent normaly does not have any persona obligation.

While acting on behdf of principals, agents are required to put their own interests after those of
the principd. Therefore, they may not persondly profit beyond what the principa and agent have
agreed to in their agency contract. That means they cannot take advantage of any opportunity which,
under the terms of the agency, is meant to be exploited for the principa.

Q. What happenswhen an agent does exceed the authority granted by a principal?

A. That depends on the circumstances. Suppose an agent exceeds her authority, but the person she's
dedling with reasonably doesn't understand that she's exceeding it. If the principa knew (or
reasonably should have known) that the agent has exceeded her authority in Smilar circumstances,
but has done nothing about it, the principal may be bound by the contract negotiated by the agent.
On the other hand, if the principa is not aware of the agent's actions exceeding her authority, they
will only be enforceable againgt the principd if it was reasonable for the other person to believe the
agent was acting within her authority.

For example, suppose the teenage boy wearing a service gation uniform who fills your gas tank
and checks your ail - and who gppears to be an agent, to some limited degree, of the service station
- offersto sdll you the whole service gation in trade for the deek mauve Yugo you are driving. It's
not reasonable for you to assume he has that power when common sense tdlls you he can only !
you his bosss gasoline and ail for afixed price.

In contragt, if an insurance agent wrote you an insurance policy from his company that exceeded the
policy amount he was authorized to write, but the insurer never told you this, you would be acting
reasonably to assume he was authorized, and you probably could collect on a clam above hislimit.

AGENTSWHO EXCEED THEIR AUTHORITY

On occasion, while making a contract, an agent might exceed the authority granted by the principd.
An example might involve an automobile s esperson who sgns a contract on behalf of acar deder
which, without the dedler's authority, gives the customer awarranty for 40,000 extramiles. In that
case, the dedler might very well be bound by the contract.

Q. May | transfer my dutiesunder a contract?

A. Yes, unlessthe contract prohibits such atransfer. The law refersto atransfer of duties or
respongbilities as a delegation. If, however, someone contracts with you because of a specia skill or
talent only you have, you may not be able to transfer your duty. Such cases are quite rare. There are
arguably no car mechanics who are so good at tuning an engine that they may not delegate someone
elseto do it for them unless they specificaly promise to do it themselves. On the other hand, if you
hire well-known entertainers to perform at your wedding, they may not send other entertainers (no
meatter how talented) as subgtitutes without your permisson.

Q. May | delegate my rights?

A. A ddlegation or transfer of rights, called an assgnment, is more flexible than a transfer of duties.

For example, you may wish to transfer the right to receive money from a buyer for something you
12



have sold. Generdly, a contract right is yours to do as you wish with it, aslong as you didn't agreein
the contract not to assign the right. You can sl it or give it avay, though most states require you to
put an assgnment in writing, especidly if it isa gift.

There are exceptions to the rule that assgnments may be made fredly. If an assignment would
subgtantidly increase the risk, or materidly change the duty of the other party to the contract, the
contract may not be assignable, even if its terms contain no explicit agreement to the contrary. Such
an assgnment would be regarded as unfairly upsetting the expectations the other party had when he
or she entered the contract.

For example, suppose you made a contract for fire insurance on agarage for your Yugo. Then
anotorious convicted arsonist and insurance chest contacted you upon release from prison and
asked you to sl the garage and assign your rights under the garage's fire insurance palicy to the
arsonist. Y ou would probably be in for a disappointment, even if the insurance policy didn't prohibit
assgnment. Since the insurer made its decision to insure in part based on your solid citizenship,
insuring the arsonist would grestly increase its burden by taking on arisk it never anticipated.

WHAT A CONTRACT ISNOT
Barsto a Contract

Q. May someone make a contract to do or sell something illegal?

A. No. The courtswill not help someone collect an illegd gambling debt, or payment for illegd drugs
or progtitution. The law treats these contracts asif they never existed - they are unenforceable or
void. Thisisthe contract defense of illegdlity.

Similarly, some contracts that are not specificaly outlawed nonetheless will not be enforced if a
court determines that enforcement would violate public policy. An example would be a contract to
become a dave, which may not be prohibited by any specific statute but offends the law's view of
what kinds of contracts society will permit.

MONEY ON THE LINE

What if it isillegd to gamble in your state, but you go on line and gamble over the Internet using your
credit card? Chances are you will still have to pay your losses. The website operator may bein
violaion of locd law, and you may be dso. But your credit card agreement probably requires you to
pay your gambling debts regardless, and until this areais regulated and controlled you must assume
that when you put your money on the line, online, that you may never seeit again —exactly the
bargain you make whenever you gamble.

Q. What if the contract became unenfor ceable because something madeit illegal after the
people agreed to it?
A. Generdly spesking, the Conditution forbids lawmakers from passng laws that would impair the
rights people bargain for in contracts. Therefore, a contract is usually consdered by courtsin light of
the law which applied at the time the contract was made -unless the change in the law involves a
compelling public policy.

For example, a contract between arailroad and a property owner who leased a right-of-way to
therailroad provided that the railroad was not responsible for any fire damage to the property
caused by locomotives. Later, the state legidature made it illegd to fail to keep certain precautions
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agang fire damaging an adjoining property. The court held that,
even if that law would have made the contract illegdl (because it didn't include the newly-required
precautions), because it was passed after the contract was made it did not affect the contract.
Typicaly, however, courts say that because of achangein public policy as aresult of the
change in the law, they will not enforce the old contract. Obvioudy, a contract to sell someone a
dave could not be enforced after davery became illegd; neither could you enforce a contract to
purchase a banned assaullt rifle that was made before the ban went into effect. This works both ways.
acontract that was illegd when made usudly will not be enforced, even though it would be legd if
entered into today. One case involved a contract which violated wartime price-controls, entered into
when those controls were in effect, which one of the parties wanted enforced after the war. The
court ruled that a contract that was so damaging to the public good when made (and when no
change in the law was anticipated) should never be enforced. To do so would have been to provide
an incentive to enter into illegd contracts in the hope that they will someday be enforceable abad
prescription for effective public palicy.

Q. Doesthe same hold truefor a contract to do something immoral?

A. The courts will only enforce amora code thet the law (or "public policy™) dready reflects, such as
laws againgt progtitution or stealing. Y ou may fed that X-rated movies or fur coats areimmord, but
aslong asthey're legd, they can be the subjects of enforceable contracts.

ISITORISN'T IT ACONTRACT?

The principles discussed will go along way toward determining if people have formed a contract.

Y ou now know that a contract has to be made between willing, competent parties. Also, the
contract must concern alegal subject matter. The preceding section aso discussed many aspects of
consderation.

Applying these principlesisn't dways easy. Sometimes specid protectionsin the law complicate
matters. If successfully invoked, only one of these may be needed to provide a complete defense
agang someone claming you owe him or her money or something else you supposedly promised. It
would prompt a court to resolve the dispute asif there never were a contract. Since the contract is
void, neither party may enforce itstermsin court againg the other.

Other contracts are voidable, but not automaticaly void. What's the difference? A contract
produced by fraud is not automaticaly void. People who are victimized by fraud have the option of
asking a court to declare that contract void, or to reform (rewrite) it. On the other hand, if they went
aong with the contract for a substantia period of time, they could lose their right to get out of it. This
iscdled ratification, and is based on the idea that they have, by their actions, made it clear that they
are dbleto live with the terms. A checklist of contract defenses appearsin this section.

Q. May acontract that | am a party to but that was made against my will be enfor ced
against me?
A. No. A contract that someone agrees to under duressisvoid in most states. Duressis athrest or
act that overcomes someone's free will. The classic case of duressis a contract signed by someone
"with agun to his head." Because this kind of duressis very rare - and often very hard to prove - the
defense of duressisrarely successtul.

Duress goes beyond persuasion or hard sdlling. Persuasion in bargaining is perfectly legd. It dso
isn't duress when you say, "1 would never pay that much for aYugo if | had achoice” You do have
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achoice - to buy anice Taurusingtead. But if you want that mauve Y ugo, you "have to" pay what
the owner demands. In contrast, duress involves actua coercion, such as athreat of violence or
Imprisonment.

Q. Arethereother kinds of duress besides physical threats?
A. Duressis asuspension of your free will. Besides being done by threats of physical violence, it may
be duress to threaten to abuse the court system to coerce your agreement.

There is dso economic duress. That was dluded to earlier when the contractor demanded more
money after his workers went on strike and you needed your house painted before you |eft the
country. Thisisn't the same as "driving ahard bargain." Rather, the contractor had dready made a
desal. When the contractor threstened to withhold his part of the dedl, he left you with no practical
choice but to agree. The classic case is where the supplier of a necessary ingredient or materia
threatens, on short notice and at a critica time, not to ddliver it - in violation of an existing contract -
unless he or she gets more favorable terms. Courts have set aside contracts made under such
economic duress.

Q. What should I do if someone forcesmeto sign a contract under duress?

A. Once you get out of danger, see alawyer who can tell you how to protect yourself. The lawyer
can help you determine whether you have assumed any obligation, and what legd rights you might
have besides disavowing the contract. It's important to act quickly. The courts are especialy
skepticd of aclam of duress made long after the danger has passed.

Q. Arethereother usesof unfair pressure, less severethan duress, that void a contract?
A. Thereisa contract defense called undue influence, which doesn't involve athreat. Rether, it'sthe
unfair use of ardationship of trust to pressure someone into an unbaanced contract. Undue influence
cases usudly involve someone who starts out at a disadvantage, perhaps due to illness, age, or
emotiond vulnerability. The other person often has some duty to look out for the weeker one's
interests.

An example would be a court-gppointed guardian who "persuades’ his twelve-year-old charge
to lend him $25,000 from his trust fund, free of interest. The loan contract would be unenforcegble
because of undue influence, regardless of whether the minor otherwise had the capacity to make a
contract.

Q. What isfraud?

A. A contract can be canceled by a court because of fraud when one person knowingly made a
materid misrepresentation that the other person reasonably relied on and that disadvantaged that
other person. A materid misrepresentation is an important untruth. In many dates, it doesn't have to
be made on purpose to make the contract voidable.

Consder our earlier example involving acar sale. You offered to sell your Yugo to afriend.
Suppose you knew it had no transmission, and you knew she wanted it for the usua purpose of
driving it. Y ou told her it was working fine, and she rdlied on your statement. Then the contract you
made may be set aside on the grounds of fraud.

Here, there is no issue of the statement being merely the sdller's opinion, or exaggerated "sales
talk" puffery which people know not to believe literdly. Y ou didn't merely say it was agreet car
when redly it was amediocre car. Saying it's"great” isjust an opinion, while fraud requires an
outright lie, or asubgtantia failure to state a materia fact about an important part of the contract. For
that reason - and because corrupt people often know well the fine line between fraud and puffing -
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actud fraud that will invaidate a contract isalot less common than people think.

When Someone Forces You to Sign

Between the defenses of duress and undue influence, you should never have to fear a court holding
you liable for a contract that someone forces you to sgn. Both concepts are hard to define, though,
and people often use them interchangesbly. Also, ther limits vary from one state to another. If you
think either might apply to an agreement you want to get out of, see alawyer.

Q. If | enter into the contract under a mistaken impression, doesthat affect the contract's
validity?

A. Probably not, assuming the other party didn't know about your mistake. This defense, unilatera
mistake, isdmost impossible to prove, even if the mistake is about the most important terms of the
contract. If alowed liberdly, it would lead to alot of abuse. People would claim they made a
mistake in order to get out of a contract they didn't like, even though they had no vaid legd defense.
Therefore, courts hardly ever permit such a defense, and even then, only in speciaized business
Cases.

Q. When isunilateral mistake ever a defense?

A. Courts have permitted a mistake defense most commonly if there has been an honest error in
caculations. The calculations must be materid to the contract, and the overdl effect must be to make
the contract unconscionable (discussed below), that is, unfairly burdensome. Such mistakes often
happen when a unit of government puts public work out for bid. If a contractor mistakenly bids five
million dollar to congtruct a bridge and aroad, when the true cost to build the bridge done was five
million dollars, he or she might be able to raise this defense. Even then, however, if severd months
have dgpsed and the government has materidly relied on the mistaken figures before the mistake is
discovered (for example, by taking a number of steps to move the process forward), then it would
be unfair to the government to cancel the dedl, and the defense would probably fail. (But see the
discusson of reformation in the section on remedies later in this chapter.)

Of coursg, if you explicitly state your mistaken ides, the other party has a duty to correct you.
Then the issue is no longer one of mistake but of fraud. In our car-sde example, suppose the car's
heater worked, but not too well, and you, the seller, knew that. Under contract law, if you and your
friend hadn't discussed it, you probably wouldn't have to tdll your friend about it. But suppose your
friend told you, "The best thing about this car isthat it's so hard to find a Y ugo with a perfect hester.”
Then you would be obliged to tell your friend that the hester was faulty. If you didn't, many Sates
would permit your friend to set aside the contract, or would alow your friend to collect damages for
repairs required on the heater.

Having said this, the best defense is a good offense. Don't assume anything important or
questionable. Ask the questions now -- before you sign.

Q. What if both sdes make a mistake?

A. Then you don't have the "meeting of the minds' discussed earlier. Or perhaps more accurately,
the minds aren't meeting with the facts. Then, in order to avoid injustice, the court will often st aside
the contract, under the theory of amutua mistake.

The classc case of mutud mistake occurred when someone sold a supposedly infertile cow for
eighty dollars. It turned out soon afterward that the cow was pregnant, which made her worth $800.
The court ruled that Since both parties thought they were degling with a barren cow, the contract
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could be set aside.

Q. Doesthat mean that contracts always have a built-in guar antee against mistakes?
A. No. Asyou can imagine, thisisavery tricky and unpredictable area. After al, many people make
purchases on the understanding that the object is worth more to one person than to the other. You
wouldn't pay $80 for a cow if she were not worth at least $30.01 to you. Thet is, you figure you're
somewhat better off with the cow than with the $80. (Economigts cdl this amount the "margind
benefit.") Similarly, the saller would not sdll her if she were worth more than $79.99 to the sdler.
Both people have to be getting some benefit to agree to the sdle. In the case of the cow, both buyer
and sdler understood clearly -- but mistakenly - that the cow could not get pregnant. It's asif they
made the contract for a subject that turned out not to exi<.

Various courts draw the line between $80.01 and $800 at different places, if they are willing to
draw it a al. Competent lega advice about the law in your state is crucid if you are conddering
voiding a contract because of a mistake.

Q. What are statutes of limitations?

A. These are laws stting time limits during which alawsuit can be brought. The typica deadline for
bringing a contract action is Sx years from the time the breach occurs. Theidea of this policy is thet
everyone is entitled, at some point, to "close the book™ on a transaction. It encourages people to
move on and reduces the uncertainty thet, for example, businesses would face if they could be sued
for breaching contracts that no one dive in the organization remembers.

Changing Situations

Q. What if it becomes physically impossible to perform a contract?

A. Suppose that you hire a contractor to paint your house on Thursday, and it burns down
Wednesday night through no fault of your own. Then the contract will be set asde, because there's
no way to performit. Y ou won't have to pay the painter, under the doctrine of impossibility of
performance. Both of you are out of luck. The sameistrue if the contract covers a specific kind of
product, and it becomes unavailable because of an act of God, such as an earthquake or blizzard.
Courts usudly will not enforce such a contract.

For example, suppose you contract to deliver one hundred barrels of a specific grade of ail
from a specific Arabian oil field by a certain date. Then an earthquake devadtates the oil field, making
recovery of the oil impossible. Y ou're probably off the hook under these circumstances.

This doctrine is also known as impracticability of performance, which reflects the fact that it may
aoply even if performanceis not literaly impossible, but is il serioudy impractica.

Q. What if changing circumstances make it much more costly to fulfill the contract, but it's
still possible to do what the contract promised?

A. The courts probably would enforce the contract, on the grounds that the new circumstances were
foreseeable, and that the possibility of increased costs was or could have been built into the contract.
For instance, suppose again that you contract to deliver one hundred barrels of Arabian oil. This
time, fighting bresks out in the Persan Gulf, interrupting shipping and grestly increasing the cost of
the ail. When a court consders these facts, it's likely to say that you should have foreseen the
possihility of fighting and built that risk into the price. The contract will stand.

Q. What if the contract can be performed, but to do so would be pointless?
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A. Sometimes a change in conditions doesn't make performance impossible or impractica, but it
does make performance meaningless. The legd term for thisis frustration of purpose. One famous
case decided around a century ago involved a party that rented an apartment in London to view the
processions to be held in connection with the coronation of the King of England. Because of the
King'sillness, the coronation was postponed. The court excused the renter from paying for the room.
Through no fault of his own, the whole purpose of renting it - which the people who owned the room
knew - had disappeared. Such cases, though, are rare indeed. More typically, you take your
chances when you make a contract in expectation of some third party's or outside force's action;
many contracts have aterm to that effect built in.

There are three important criteriafor a contract to be set asde for frustration of purpose. Firg,
the frustration must be substantia - nearly tota, and with amost no chance at improved benefit.
Second, the change in circumstances must not be reasonably foreseeable. Third, the frustration must
not have been your faullt.

SHOULD THE BUYER STILL BEWARE?

Thewdl-known Latin maxim caveat emptor"--let the buyer beware'--isa trict rule placing the risk
in atransaction with the buyer. Under this rule each party is protected only by inspecting and
andyzing apotentid transaction, because there is no remedy if there is a hidden problem. In fact, this
"ancient” law redly predominated only in the 19th and early 20th centuries, when the idea of "the
sanctity of the contract” reigned. More common are the principles of "just prices’ and fair dedling in
transactions. They are part of rdigious law, medieva law, and more recently statutory law -
particularly the consumer fraud acts prohibiting unfair or deceptive acts and practices. Having said
that, every buyer should recognize that the first line of defense is common sense, and not depend on
asympathetic judge to save him or her from abad ded.

Q. May someone have a contract set aside becauseit smply isn't fair?

A. Itispossble, but not likdy. Courts have a powerful weapon called unconscionability (from the
word "conscience”) a their disposa. Unconscionability means that the bargaining process or the
contract's provisions "shock the conscience of the court.”" For example, sdling $10,000 worth of
rumba lessons to a ninety-five-year-old widow living on socia security would probably be held
unconscionable. An unconscionable contract is grosdy unfair. Its terms suggest that one party took
unfair advantage over the other one when they negotiated it. The courts are reluctant to use this
wegpon, but consumers have a better chance with it than anyone else, especidly in installment
contracts.

The important thing to remember is that you shouldn't rely on unconscionability in making a
contract. Though courts sometimes will void contracts on these grounds, the gpplication of
unconscionability is uncommon and uneven. Make the effort to understand dl the terms of a contract.
After dl, it'saso "unconscionable’ to let someone take advantage of you.

FILL IN THE BLANKS
There are many kinds of form contracts. One is the kind you smply have to sgn if you want to get
insurance or aloan, or if you're financing acar. These are caled contracts of adhesion - if you want
the ded, you have to "adhere’ or stick to theterms. "Click box" contracts for software or other
computer-rel ated merchandise, or access to websites, are aso contracts of adhesion.
Anacther common kind of form contract is one with numerous blanks on it, which can befilled in
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with the names of the parties, the monetary terms, dates, etc. These are used commonly for the sde
of homes and for leases on redl estate. There are two main points to be aware of regarding these
forms, which can be purchased at stationery stores:

Firgt, while they may be standardized, theré's no such thing as a"standard contract." Many
innocuous-looking forms are available in severd different versons, each fulfilling the same function -
for example, an gpartment lease - but each subtly different. One might be a"landlord's" contract,
where the preprinted terms are more favorable to the landlord, while a nearly identical oneisa
"tenant's’ contract. In any event, don't let anyonetdl you it's "standard.” Ingst on crossing out or
changing any term you don't like. If the other party refuses to accept changes that are important to
you, then don't Sign the contract. In today's economy, there is usudly more than one source for the
product or service you want.

Second, fill in dl the blanks! A contract with your origina signature but containing blank spaces
can be like ablank check if dtered unscrupuloudy. Be sure dl blanks arefilled, either with specific
terms or draight lines to indicate that nothing goes there. And ingst on your own copy with the other
gdesorigind sgnature.

PRACTICAL CONTRACTS

Q. Areform contracts worth reading?

A. Bdieveit or nat, it paysto read them. Failure to read a contract is virtudly never avaid legd
defense. In most states the courts have held that people are bound by al the termsin a contract,
even if they didn't read the contract before signing it (unless the other party engaged in fraud or
unconscionable conduct). Don't trust the other party to tell you what it means; even if hisintentions
are good, he could be mistaken himsdlf. Also, be suspiciousiif the salesperson urges you to "never
mind, it's not important.” (Ask the salesperson, "If it's not important, isit okay to cross out the whole
paragraph?') Where a substantid amount of money is at stake, take the time to St down with the
form, and underline parts you do not understand. Then find out what they mean from someone you
trust.

At the same time, you have to be realigtic about exercising your right to read aform contract. At
the car rental counter at the airport, you probably don't have time to read the contract and get an
explanation of the terms you don't understand. Even if you did take the time, with whom would you
negotiate? The sdles clerk dmost certainly doesn't have the authority to change the contract (but see
the discussion on page 22 of this chapter on contracts of adheson). Similarly, while you should know "what your
getting into” when agreeing to the license terms of a commercialy sold software program, no
negotiation is possble. If you want the program, you have to agree.

GETTING OUT OF A CONTRACT
A contract may be set aside if competent parties have not made it voluntarily. It dso may be st
addeif there was grosdy insufficient condderation. In addition, certain contracts must be in writing,
or they are dso unenforcegble. Hereisalist of other contract defenses:
- llegdity;

duress;

undue influence;

fraud;

mistake.
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unconscionability;
impossibility of performance;
frustration of purpose.

If you can prove any of these, the contract will probably be deemed void or voidable. In either
caeit ispracticdly asif there never were a contract. If either party paid money, it would have to be
returned.

L ater, the section of this chapter on remedies goes into more detall.

Q. What if all thetime| taketo protect my legal rightsresultsin my losing a great
bargain?

A. Rarely will atruly great bargain not be there tomorrow. For dl the great dedl's that work out fine,
the one you will remember is the one that went sour - where they socked you with the fine print you
didn't bother to read. A gresat bargain won't fal into your lap, anyway. It requires alot of footwork,
research, and comparison shopping. If you've done dl that, it's unlikely that someone eseisright
behind you who has done it aso.

Q. What isarider?

A. A rider isasheet of paper (or severd pages) reflecting an addition or amendment (change) to the
main body of a contract. Often it's Smpler to put changes in arider, which supersedes any
contradictory parts of the main contract, than to try to incorporate the changes on the origind form.

Q. What can be so dangerousin fine print?

A. Very often thefine print contains terms that could greetly affect your persona finances beyond
what the actud ded would lead you to believe. It may contain details about credit terms, your right
to sue and your right to ajury in alawsuit.

Q. What should | do about the fine print?

A. Firg, try to read it. Often if you St down with it, sentence by sentence, you'll find that you can
understand a lot more than you expect, especidly in Sates that have passed "plain English” laws
requiring that consumer contracts use nontechnical, easy-to-understand words. You will & least, by
expending the effort, identify which terms raise questions for you. The trick is not to be intimidated
by the salesperson or the fine print in the contract.

READ THE FINE PRINT

Perhaps the most unpleasant part of making contracts comes after negotiating your best dedl. It
occurs when a salesperson presents you with aform contract, which is often one or two pages of
tiny print that you might not understand even if you could read it. Even many law school graduates
don't know what everything in these pages means. But the law usualy assumes that you read and, to
areasonable extent, understand any contract you sign.

Q. If I understand it but don't likeit, must | accept the contract?

A. No. You never have to accept a contract. Every part of a contract is open for negotiation, at least

in theory. Just because the salesperson gave you a form contract doesn't mean that you have to stick

to the form. Y ou can cross out parts you don't like. Y ou can write in terms that the contract doesn't
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include, such as ord promises by a salesperson. (Make surethat al changes to the form gppear on
al copiestha will have your signature; initid dtered but unsigned pages and have the other party do
the same))

That doesn't mean the other side has to agree to your changes. Y ou have no more power to
dictate terms than they do. But if you get alot of resstance on what seem to be reasonable issues,
take a hard look a with whom you are dedling - specidly if they resst your request to put oral
promises in writing.

And what if there is "no other Sde," such asin the case of a software or website license? You
dill don't have to accept the terms — but you will have to do without the product or service you want.

Q. What if | comeacross” legalese” that | just can't figure out?

A. Until you understand every term in asubstantia contract, don't sign it. Legalese most often occurs
in contracts that include some type of credit terms, such as when you buy something on installment
payments. The parts of this book on consumer credit and automobiles explain many of these terms.
If you still have questions, ask someone you trust (not the salespeople) to explain the terms to you.
That could be someone experienced with the kind of contract you are considering, a Sate or loca
consumer agency, or alawyer. (See "Where to Get More Information” at the end of this

chapter).

GET IT INWRITING
When dedling with awritten contract, a court will amost always tregt the contract's terms as the find,
complete contract. The court usudly will not even consider ord promisesthat are not in the contract.
The main exception to thisis when ora promises are used fraudulently to induce one party into
signing the contract in the first place. That is, the party is persuaded by the fraudulent ord promiseto
enter into a contract he or she otherwise would have avoided. The generd rule prohibiting evidence
of ord promisesin dl other cases protects both parties, since they know that once they sgn the
contract, they have clearly and finaly set the terms.

Don't be swayed if the sdlesperson ordly promises you an extended warranty or afull refund if
you're not completely satisfied. Get it in writing.

Similarly, beware of any Web-based agreement that does not permit you to print out, download
or cut and paste a copy of the text you are agreeing to. Thisis ared flag — dways watch out when
the other Sde wantsto "get it inwriting" from you but won't let you do the same.

THE LICENSE

Y ou go to the computer superstore and plunk down good money to "buy" a software package.
When you load it onto your computer, however, agrey diaogue box gppears on the screen full of
big words under a caption that says, "License Agreement.” Well, did you buy the software or did
you do something else?

In fact, what you are doing by dicking "YES' or "I AGREE" is buying the non-exdusive right
to use the software. The ownership of the software is il vested in the company that sold it to you
(which in turn may have licensed the right to sdll it to you from some other person or company!).
Software "code" — the ingtructions that tell your computer to do what you want the program to do —
may cost thousands or millions of dollarsto develop. You can't expect to "buy” it even for afew
hundred dollars. It followslogicaly that making illegd copies of that softwareis crimind. It isthe right
to license software that makes it valuable.
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Similar licenses are granted by some websites or other Internet services, though they may
look like no more than "rules of usg" unless you read them carefully. Consumers usudly have no
choice but to agree to the terms of these licenses if they want the goods or services involved. The
good news s that for most people, these licenses do not condtitute a significant legal burden. But they
may limit your ability to seek satisfaction in court or otherwise if the product in question doesn't work
out the way you hoped.

Q. Arethereany lawsthat protect consumersagainst the use of confusing language?

A. Yes Many sates now require plain-English consumer contracts, with potentialy confusing
sections or clauses in precise, standard terms that nearly anyone can understand. Federal and state
truth-in-lending laws require providers (or grantors) of credit to furnish specific information about
credit contractsin clearly understandable form. Findly, the lega doctrine regarding contracts of
adhesion may protect you.

Q. What are contracts of adhesion?

A. Asmentioned briefly earlier, these are contracts that give you little or no bargaining power, as
often isthe case in many of the form contracts discussed above, such as loan documents, insurance
contracts, and automobile leases. The consumer has some protection, however. Courts generaly
assume that such contracts have been drafted to provide maximum benefit to lender, lessor, or
insurance company. So when adispute arises over terms or language, the courts usudly interpret
them in the way most favorable to the consumer.

In one case, for example, awoman tried to collect on an airline trip insurance policy she had
purchased. The insurance company held that the policy applied only to atrip on "scheduled airline'
and that "technicdly" under some obiscure regulations the woman's flight was not "scheduled,” even
though she had every reason to bdlieve that it was. The court held in favor of the woman, saying the
ordinary insurance buyer's understanding should apply.

This doesn't mean that the consumer gets the benefit of the doubt on any question about any
terms of a contract of adhesion; it only gpplies to confusing or unclear clauses. To some extent,
though, even contracts that are not contracts of adhesion are interpreted or construed to favor the
party who didn't draft them.

Like the doctrines of unconscionability and fraud discussed earlier, thisrule isn't something to
depend on prior to Sgning acontract. Rather it's a strategy that you and your lawyer may chooseif a
problem arises.

SPECIAL TYESOF CONTRACTS
L eases and Surety Contracts

Q. Isaleaseacontract?

A. Yes A lease has dl the dements of a contract explained earlier: It involves something someone
lets you use for a specified time, for a gpecified fee. There are two main kinds of leases. Thefirgt
involves red estate, such as alease for an gpartment (discussed more fully in the "Renting Residentia
Property” chapter). The second includes dl other kinds of property, such asleasesfor office
equipment and vehicles, for example.

Q. What should | look for in aleasefor equipment or a vehicle?
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A. These leases, usudly on preprinted forms with very few blanks, often offer little room for
bargaining. Hence, it is very important that you understand the terms and are sure you'l be able to
meet them, especialy where there's an option to buy. Make sure that the lease states the price at
which you'll be able to buy the item. The lease may specify the price asadollar figure or asa
percentage of some amount that you should be able to figure out easly. Obvioudy, be sure that at
least from where you stand now, it's a price worth paying. If you have no intention of buying, of
course, then there's no problem - but you should be able to get aless expensive ded by not including
an option to buy in the contract.

Q. Why would | lease something instead of buying it?

A. Leasng doesn't usudly require you to invest as much of your money up front as buying because
you are not paying for ownership of the item. Y ou must return the item to the owner at the end of the
lease period. A lease dso cushions you from the risk of owning a piece of equipment that may
become obsolete in afew years. The drawback is that your payments never add up to equity (an
ownership interest) in the property. Leases aso normally come with service contracts of some sort (a
later section will discuss these contracts more fully).

Q. Aretherelaws designed to protect rentersunder residential leases?

A. Yes. Most dtates have laws that protect people who lease their homes. The chapter on rental
property discusses them fully. Many states dso have laws that require specid disclosures
(information statements) and other protection for people who enter into other types of consumer
leases. These laws may even cancel out what the contract Sates.

Q. What are surety contracts?

A. A surety contract is an agreement where one party, called the surety, accepts the responsbility
for someone else's contractua obligations. For example, you might agree to pay back your son's
bank loan if he does not. Usudly a surety is bound with the other person (the principa) on the same
promise, often on the same document; under such an arrangement the surety is sometimes caled a
co-9gner. A guaranty contract is smilar, but with a guaranty the person who's vouching for the
principd - led the guarantor - makes a separate promise and isliable only if the principa breaches
and it isimpossible to collect from him or her. In many cases, the terms "surety” and "guaranty™ are
used interchangeably, since their practica effects are nearly identica.

Warranties

Q. Isthereany difference between a guarantee and a warranty?

A. Inlaw, thereisavery fine difference. But for consumers the two terms mean essentidly the same
thing. Both words have the same root, which means "to protect.” Each represents obligations taken
on by the provider or imposed on the provider by law. Some warranties ded with the quality of the
goods. Will they do a specific job or meet certain specifications? Are they reasonably fit for their
intended purpose? Other warranties might ded with the ownership of the goods. Does the sdller have
good title or ownership rights that may be lawfully transferred to the buyer?

A federd law, the Magnuson-Moss Act, covers written warranties for consumer goods costing
more than afew dollars. It does not require that merchants make written warranties. If they do make
such awarranty, however, it must meet certain sandards. The warranty has to be available for you
to read before you buy. It must be written in plain language, and must include the following
information:
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the name and address of the company making the warranty;

the product or parts covered,

whether the warranty promises replacement, repair, or refund, and if there are any expenses
(such as shipping or labor) you would have to pay;

how long the warranty ladts,

the damages that the warranty does not cover;

the action you should take if something goes wrong;

whether the company providing the warranty requires you to use any specific informa (out-of-
court) methods to settle a dispute;

abrief description of your legd rights.

Congder dl these warranty terms when you shop. The terms of awarranty are seldom
negotiable, especidly the length of the warranty, whether it covers only parts or certain problems,
and what you must do to use your rights. But some eements, such as the price of an extended
warranty, may be negotiable. Many companies offer such extended warranties (Sometimes caled
service contracts) for varying lengths of time and for varying amounts of money (see below).

Some states have warranty laws that provide consumers with greater protection than the
Magnuson-Moss federd warranty law.

Q. What isthe difference between a full warranty and a limited warranty?
A. Magnuson-Moss requires dl written warranties for consumer products costing more than afew
dollars to be designated as ether a"full" warranty or a"limited" warranty. A full warranty isa
promise that the product will be repaired or replaced free during the warranty period. State and
federd laws require thet if the warrantor (the company making the warranty) will repair the item, it
must be fixed within a reasonable time and it must be reasonably convenient to get the item to and
from the repair ste. Many stores will offer ashort full warranty of their own (thirty to ninety days),
above what the manufacturer offers, and some premium credit cards will double awarranty for up to
ayear for products purchased with the card. Repairs or replacement during the extended warranty
period become the respongbility of the card issuer after the manufacturer's warranty expires.

A limited warranty is much more common. Not surprisngly, it coversless - usudly only parts,
and almost never the cogt of labor.

WARRANTY SENSE

The best-made products usudly have the best warranties, because they're less likely to need them.
Thus the manufacturer can guarantee along period with little risk. A warranty is a statement about
the maker's confidence in its products; because it involves the manufacturer's pocketbook, it'sa
statement you should take serioudy. Try to figure the value of awarranty into the price of a product
and make it part of your formula Also remember that the dedler that sells you merchandise is not the
only source of extended warranties— you can search online and e sewhere for companies that may
offer you a better dedl.

Q. What are expressand implied war ranties?
A. Express warranties are any promises to back up the product that a warrantor expresses either in
writing or ordly. Suppose your friend bought your Yugo and you sad, "1 guarantee you'l get another
ten thousand miles out of thistransmission.” That's an express warranty. It isn't an opinion about
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qudity or vaue, such as, "This Yugo is the best mauve used car for sdeintown." Rather, it'sa
Specific statement of fact or apromise.

A warrantor does not state implied warranties at al - they're automatic in certain kinds of
transactions. There are two main types of implied warranties: The implied warranty of merchantability
and the implied warranty of fitness for aparticular purpose.

Q. What istheimplied warranty of merchantability?

A. When someone isin the business of sdlling or leasing a pecific kind of product, the law requires
that the item must be adequate for the purpose for which it is purchased or leased. Thisisagenerd
rule of fairness that what looks like a carton of milk in the supermarket dairy case redly isdrinkable
milk and not sour or unusable. The implied warranty of merchantability wouldn't pply, however, to
someone buying your car, unless you were in the business of sdling cars.

Q. What istheimplied warranty of fitnessfor a particular purpose?

A. It meansthat any seller or lessor (even anonprofessiond) is presumed to guarantee that an item
will be fit for the purpose for which you are getting it, as long as you make that purpose known. Even
when you sl your used Yugo to your friend you make this warranty as far as your generd
understanding of her purpose (basic transportation). Suppose your friend told you she needed a car
that could tow atrailer full of granite up steep mountainsin the snow. When you sdll the Yugo to
your friend with this knowledge, you make an implied warranty that it can do that. When the cer fails
in that purpose, your warranty will have been breached. On the other hand, if your friend tellsyou
she's buying your car only because she needs spare Y ugo parts, you can sdll your Y ugo to her--even
if it's gtting out back on cinder blocks-without breaching awarranty of fitness for the intended
purpose.

READ WARRANTIES BEFORE YOU BUY

Don't wait until a product needs repair to find out what's covered in any written warranty you get.
Compare the terms and conditions of the warranty before you buy and look for the warranty that
best meets your needs.

There are severd pointsto consder. How long is the warranty, and when doesiit start and
end? Will the warranty pay 100 percent of repair costs? Does it cover parts but not |abor? What
kinds of problems are covered? What do you have to do to enforce your warranty rights? And when
do you have to do it? Are regular ingpections or maintenance required? Do you have to ship the
product to the repair center? If so, who pays for shipping? What about aloaner? Who offersthe
warranty - the manufacturer or the retailer? How rdigble is each?

Q. How long do warrantieslast?

A. It depends on the type of transaction and warranty involved, and the applicable law. In most
dtates, you have up to four yearsto enforce an implied warranty after the start of the transaction. In
cases involving written warranties the period may be much shorter. A written warranty will disclose
how long it lasts. It may be as short as ninety days for a portable radio. A warranty on anew car, on
the other hand, may last severd years or many thousand miles.

Q. May a merchant disclaim a warranty?
A. Not after you've made the purchase. But before you buy, unwritten express warranties and (in
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most sates) implied warranties of merchantability or fitness may be excluded or disclamed if the
contract or disclamer isin writing and the relevant language is obvious. The word "merchantability”
may have to appear for a such adisclaimer of an implied warranty to be valid, or it may have to Sate
that a product is sold "asis." In contrast, the implied warranty of fitness for a particular purpose may
be disclamed merdly by aless communicative written statement. In any event, a person may not
disclam an express warranty that's written in the contract.

Q. Isdisclaiming a warranty common?

A. It cannot be done on a consumer product that carries awritten warranty. If thereisnot such a
warranty, adisclaimer iscommon. In many cases of consumer products, awarranty will be stated
and the contract you sign will Sate a specific remedy if the product fails. This avoids having to give
no warranty while still protecting the sdler or lessor to some extent. For example, the contract may
provide that the sdller will repair or replace the merchandise, if necessary, but that the customer has
no right to get back any money. This protects the sdller againg the worst-case scenario (having to
give your back money) while gtill protecting the buyer.

Q. Doesthelaw ever overrulethe guarantees contained in a warranty?

A. Yes. Lemon laws provide a good example. Many states have these laws, which provide extra
guarantees to people who have been unlucky enough to buy new cars so bad that they fit the
datutory definition of a"lemon.” (See the "Automobiles’ chapter for details on lemon

laws.)

Q. Most warranty limitations exclude some forms of consequential damages. What are
consequential damages?

A. Consequentia damages are losses caused by the product's defect, including your lost time and
expense which result from the defect and repair costs. If, for example, your new computer crashes
and destroys weeks of work, you may get a new computer. But under the terms of the wording in
the warranty that came with the computer (aswell as the disks), the warrantor will dmost certainly
not remburse you for the lost time, work or software - much lessalost job or client. At some point,
the law expects you to protect yourself, in this case by backing up your computer files. However,
you usualy may recover damages in cases of persond injury that result from a product's defect.

Q. What about extended warrantiesor service contracts?

A. Both of these will cost you extra. Take ahard look and ask if the benefits are worth the cost.
Consder how the extended warranty or service contract enhances your regular warranty. Find out
where you'll have to send the product for repairs. Also look, especidly in service contracts, a
whether there's a deductible amount. For example, the contract might not cover repairs costing less
than fifty dollars. The deductible amount, or a per-repair flat fee that you agree to pay, can add up to
erase dl the expected savings. Sometimes it paysto wait until after the warranty has expired before
deciding to buy a service contract, if you can. Then you have a sense of a product's rdiability.

Be sure to take agood look at who is backing up the contract or warranty. Isit awdl-
known manufacturer? The store where you got it? Or a company you have never heard of with only
a pogt-office box for an address or awebsite? Y ou don't have to buy an extended warranty from the
deder, by the way. Just search online under "warranties’ and you will see awedth of dternatives.
They can at least provide you with useful comparative shopping informeation.

Ultimately, don't be pressured by a salesperson into taking one of those contracts. They're
frequently amajor source of profit on the transaction. Ask the salesperson why you should be so
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concerned about insuring yourself for repair costsif the product iswell made.

Q. How can | protect my warranty rights?

A. First, keep your receipts through the warranty period. They are your proof of when the warranty
period starts and ends, and are more important than the warranty return card. (That card often isjust
amarketing device to learn more about you.)

Also remember that any violation of the manufacturer's operating and service ingructions
probably will void the warranty.

If aproblem arises, try the store where you got the item. It may be able to "go around” the
warranty process, especidly if it's very soon after your acquisition. If you end up contacting the
manufacturer, do so only asindructed in the warranty. Keep alist of the people with whom you have
spoken or |etters you have written. It's a good idea to contact the manufacturer in writing, keeping
copies of dl correspondence, at the address specified in the warranty. That's especidly trueif you
aren't getting quick responses. Y our correspondence file will protect your warranty rights near the
end of the coverage period. For more details, see the section on contract remedies later in this
chapter.

Advertising

Q. An earlier section said that store advertisements are not usually offers. Arethere any
exceptionsto this?

A. Yes Suppose a sore advertises that it will give afree gift or a specid discount to "the first one
hundred customers' or to a person who has made some other specid effort. If so, the store has
made an offer. Y ou can accept it by making the specid effort successfully. (In fact, afew yearsago a
mgor department store got into hot water by cardesdy advertising: "Be among the firgt 1,000
shoppers at our store tomorrow to win a$1,000 shopping spree.” The wording suggested thet all
1,000 would win.)

Q. What isfalse advertising?

A. Fdse advertising is an unfair method of competition forbidden under federa law and in most
dates, notably under the consumer fraud laws (discussed below). The advertiser's intent isn't
important. The overdl impression conveyed iswhat counts.

Fdse advertisng mideads about a product's place of origin, nature or quality, or maker. An
example of mideading about a product's place of origin is putting French [abels on sweeters made in
Arkansas. Promising first-quaity socks and delivering irregulars or secondsis mideading about an
item's nature or qudity. Claiming a'Yugo isaLexusis mideading about a product's maker. As for
savices, fase advertisng would midead you into thinking that someone has qudifications (such as
being a master carpenter) that he or she actually does not have.

The Wisconsin Bureau of Consumer Protection has a useful website on the topic of fase
advertisng, a http://datcp.state.wi.us/'static/cp/cpfacts/dec_ad.htm.

Q. How exact do advertisements have to be?

A. They must be accurate about materia aspects of the product or service in the offer. It'sno crime

to sall adress that looks better on the fashion mode in the ad than on anorma person. It dsoislegd

to prepare afood product in aspecid way to make it look more tempting on televison than it will be

at home. If an advertisement led you to expect green spark plugs and you got gray ones, the ad did

not materialy midead you. But if the ad sad the plugs would last along time and they failed early on,
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you probably were mided.

Q. What about contests and investment schemes?

A. Theruleisthis. Any contest or get-rich-quick scheme that requires you to part with money
probably is alosing propogtion. Often these are "pyramid schemes." Someone may contact you by
mail or over the phone, promising you some huge return on your money and telling you of red people
who made abundle in the scheme. That part istrue, actudly. Some did get alot of money. But they
did it illegdly - by inducing people like you to pony up. The only way you could do the sameisto
con alarge number of people to make the same mistake you did. The courts have held these scams -
and any promotion that promises an unredidtic return - to be fase advertising; if they involve mail,
they are pogd violations. Some cases might involve violations of securities laws. One good rule of
thumb is that no legitimate speculative investment will ever promise or even strongly suggest a
specific return to you.

If you are contacted by mail regarding what seems like a fraudulent scheme, contact the
office of the U.S. Postal Service Inspector Generd. Otherwise, report such a pitch to your state or
city's consumer protection office or state attorney generd. Virtualy al states now provide away for
shutting down these scams and recovering victims money, but the process may be long and may not
aways be successful.

Finaly, exercise the most care when participating in contests or the like over the Internet. It
is difficult and often impossible to tel whom you are dedling with on the word wide web, and virtualy
impaossible for a private citizen to get satifaction after being swindled by someone on line who may
not even be in this hemisphere.

Q. What is" bait and switch" ?

A. Thebait is an advertisement luring you with the promise of an unbeatable ded on an gppliance or
auto. The switch occurs when you wak into the store and the salesperson tells you that the
advertised modd isn't available or is''not for you," but a more expensve modd is. The sadlesperson
has "switched" you from the one you wanted to buy. This practiceisillegd in mog statesif the
advertised modd was never available in reasonable quantities. Y ou have aright to see the modd that
gppeared in the newspaper ad. If the storeis "fresh out of them,” it dso may be guilty of fse
advertising. You're alowed to be persuaded, but keep up your guard, and don't et someone talk
you into buying amodd you can't afford. If ingsting on your rights gets you nowhere, keep the ad,
get the sdlesman’s name (and that of anyone else you spoke to) and report the matter to the Sate or
local consumer protection office.

Door-to-Door Sales

Q. What arethe problemsin door-to-door sales?

A. Most peoplefed securein their homes. Ironicdly, that feding makes them especidly vulnerable to
door-to-door salespeople. That's particularly true of homebound people, such as the elderly or
invalids. Y ou have few facts by which to judge a door-to-door salesperson. There is no manager, no
showroom, and no immediate way to assess the company that the salesperson represents (if thereis
one).

Q. Do any laws protect purchases made as a result of door-to-door sales?

A. Federd law now requires a three-day "cooling-off period” for door-to-door sales. During that

time, you can cancd purchases you make from someone who both solicits and closesthe sdle a
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your home.

Y ou don't have to give any reason for changing your mind, and the three days don't art until
you receive forma notice of your right to cancel. Y ou can cancel amost any sde not made at afixed
place of business, such as sdes made a your home, someone else's home, or a hotdl. Federd law
extends this cooling-off period to both credit and noncredit sales. It dso forbids the company to
charge you any cancdllation fee.

Thefederd law will apply to most such cases, and many dates have smilar laws that fill in
the gaps.

Q. What if you do buy from a door-to-door salesper son?
A. Federd and gate laws usudly require such salespeople to provide you with the following details
on your receipt:

the sdler's name and place of business,

adescription of the goods and services sold;

the amount of money you paid, or the vaue of any goods ddivered to you;

your cooling-off period rights (see above).

Also, if the sdlesperson makes the sale in Spanish or another language, you may have the
right to dl the above detailsin that language.

Q. What happensif | cancel my order during the cooling-off period?

A. State law usudly will require the salesperson to refund your money, return any trade-in you made,
and cancd and return the contract. The salesperson has ten business days to do this under federa
law. Y ou must make the goods available to be picked up during that period. Under federd law, if the
salesperson waits longer than twenty caendar days, you may be alowed to keep the goods free.

Q. What about door-to-door homerepair sales?

A. Tdl anyone who supposedly has some leftover asphdlt, shingles, or other materia from anearby
job, and offers you a sweet dedl to fix your driveway, roof, or whatever, to go somewhere dse.
Make your home repairs when you're reedy, and only with contractors you know. (See the section
below on home repairs.)

Buying by Mail

Q. How long does a mail-order company haveto deliver goodsthat | ordered?

A. Under federd law, the goods must be in the mail within thirty days of your order. If they aren't,
you must a least have received a letter informing you of the delay and of when to expect delivery.
The sler dso hasto offer you arefund within one wesk if you don't want to wait any longer. The
exception is goods that you understand not to be available until a certain time, such as magazines or
flower seeds. Many dates have laws that protect you even further than the federd law.

May the company send substitute goodsto me?

A. Yes, but you don't have to accept them. Y ou can send them back and ask for arefund. If you
keep them, though, you have to pay their usua price, unless the company offers them for less. Pick
up a pen or the telephone and try to negotiate. Since mail-order firms depend on goodwill more than
other companies do, a reputable company should be able to strike an acceptable ded with you.
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Q. What about unordered merchandise | receivein the mail?

A. Federd law requires the sender of an unordered item sent through the mail to mark the package
"Free Sample." (The law permits charities to send you Easter Sedls, Hanukkah candles, and the like,
and ask for a contribution.) Consumers who receive unordered merchandise in the mail should
congder it agift. They have no obligation to pay for the merchandise, and they may keep it. Sending
you ahill for such merchandise may be mail fraud, which isafederd crime. Report such practices, or
any harassment or threats to force you to pay the hill, to the Postal Service and your state consumer
protection bureau. But first make sure you, or afamily member, didn't actualy order theitemin
question.

CATALOG PURCHASES

Shopping via catdogs, whether printed or on line, has grown tremendoudy in the last few years. It
has been a blessing for consumers with little time to browse in stores. But there are occasionally
some drawbacks, including delaysin receiving orders, uneven customer service, and inconvenience if
repair or replacement is necessary. In addition, there is apossibility of fraud, Snceit's hard to assess
the company without seeing a showroom or saespeople. Try to find established merchants that have
been in business for & least afew years. Placing an order for an inexpensive item isagood way to
check a company's performance before investing in more costly merchandise. Payment by credit
card adso is highly recommended - it usualy makesit easer to resolve disputes.

Q. Doesthe samerule about unor dered goods apply to merchants?

A. A merchant who receives unordered merchandise from a supplier doesn't have to pay for it, but
the sender must be allowed to arrange for its return. If, however, the merchant does something that
shows that he or sheiswilling to buy the merchandise, such as sdling or displaying it, then the
merchant must pay for it.

ON-LINE SHOPPING

Much of what has been said above regarding mail and catalog sales applies to shopping for
merchandise over the Internet — only more 0. It is remarkably easy to put up a dick webdte that has
nothing red, or nothing legitimate, behind it. Do not assume that because a merchant dislays an
authentic trademark or accepts credit cardsthat it is what it seemsto be. Nothing could be easier
than copying these marks or arranging for athird party to act as a credit card clearing house with
little or no accountability. Avoid buying luxury goods over the Internet except from established
merchants you know from the "red world." Chances are they are counterfeits.

Time-shares

Q. What should | be awar e of when buying a time-share?
A. Time-shares are aperiod of time, maybe aweek or S0 per year, that you can buy for a specific
property (usualy aresidence at aresort), during which the right to use the property belongs to you.
Theideaisthat you benefit by "prepaying” for a vacation place rather than renting it, as you
otherwise might do. The profit that would have gone to the owner supposedly staysin your pocket.
One problem is that the savings are often offset by expenses. If, like most people, you
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finance your time-share purchase over time, the interest costs done may eat away that supposed
profit. Even if you pay cash, you lose the interest you could otherwise have earned on that money.

And unlike renters, who have the option of coming or not from season to season as aresort
becomes more or less desirable, time-share owners are generaly locked in. In some cases they may
be able to exchange their property, but that involves aforma exchange program and costs money.
They usualy cannot sdll the property except at a subgtantid loss.

Furthermore, your time-share contract will make you responsible to pay any increasesin
taxes, maintenance or repairs. If you think any of these amounts are going to decrease, yourein for a
big surprise.

Q. Don't time-shares eventually " break even" ?

A. Time-share sdlerswill often point out that, notwithstanding these problems, once you pay off the
time-share you will have "freg" vacationing, so a some point you will bresk even with the cost of
renting and eventudly be in the black. But that bresk-even point, which takes in account dl of your
cods, including interest, may not come for ten to twenty years. Ask yoursdf whether you are
prepared to vacation in the same place every year for the next decade so you can eventually save on
your vacation expenses.

Q. If 1 don't likethetime-share deal, though, can't | just sdll it?

A. Intheory, yes. Practicdly spesking, though, many people who bought time-sharesin the
1980swhen any investment involving red estate looked like awinner - are finding themsdves with
white eephants on their hands. Y ou may have to unload the time-share for much less than you paid,
if you can find abuyer at dl. You may be stuck agreeing with the sponsors that they will take back
the time-share during the payment period and you will be off the hook for the rest of theterm. You
would get nothing back for what you've dready pad in (which might be severd times what you
would have paid in rent) but you would have no further obligations.

Pets

Q. What may | ask about a pet before | buy it?
A. You may ask anything. Y ou have aright to know about the pet's hedlth, family history or
pedigree, training, and medica care, both norma and unusud.

Q. Do states have pet laws that cover an owner'srights?
A. Many states do have such laws. If your state doesn't, then genera warranty laws apply.

BUYING SICK OR INJURED PETS

Suppose you buy a pet, and it turns out that it's sick or injured. Legdly, what can you do? The
answer may depend on whether you bought the pet from a pet shop or a private owner. It a'so may
depend on whether you had a written contract, and what express and implied warranties exist under
your state's laws. It aso matters whether you bought this pet for a specific purpose, such as breeding
it for competition. In generd, it's best for you and the sdler to sign awritten agreement about your
pet that will clarify most of a new owner's questions.

Another way of avoiding problemsisto ask the sdller for the name of the pet's veterinarian. Ask the
vet for an opinion on the pet's hedth, which may dert you to potentia problems before you complete
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the purchase.

Q. What should | doif | am dissatisfied with my pet purchase?

A. Immediately notify the sdler in writing, kegping a copy for yoursalf. Keep dl contracts, papers,
and even the origina advertisement, if there was one. If you have not received a replacement or
refund within thirty days, congder filing asmal-dams lawsuit. Don't worry about becoming an
expert on pet law. The judge will probably base a decision on the fairness of the case, not on
technicdlities.

Home and Home Appliance Repair and Improvements

Q. Doesthe law protect consumerswho contract for homerepairsor improvements?
A. Yes. The Federd Trade Commission and federd truth-in-lending laws police thisarea. To a
certain extent, the states regulate home repairs, too. Generdly, asin any other contract, home-repair
contractors may not midead you in any way to get the job. Be aware of these tricks:
promising alower price for alowing your home to be used asamode or to advertise their work;
promising better quaity materias than they will use (beware of "bait and switch" here as well);
providing "free gifts’ - find out when you will receive them, or try to get a price reduction instead;
not including ddlivery and ingdlation cogtsin the price; starting work before you sign a contract,
to intimidete you;
claming that your house is dangerous and needs repair;
claming that the contractor works for a government agency;
offering you arebate or referral fee if any of your friends agree to use the same contractor.

Q. How may | protect myself?

A. Get severd written estimates. Check into a contractor's track record with other customers before
you sign a contract. Don't pay the full price in advance, and certainly not in cash. Don't Sgn a
completion certificate or receipt until the contractor finishes the work to your satisfaction - including
cleanup.

Q. Arethere special thingsto look for in a home-improvement contract?

A. Yes. Be aure the contract has dl the details in writing. Too often a contract of this type will read
"work as per agreement.” Instead it should specify who will do the work, and include a detailed
description of the work, the materias to be used, and the dates of starting and completion. It dso
should contain dl charges, including any finance charges if you are paying over aperiod of time. In
addition, the contract should include the hourly rate on which the total cost isto be based. Be sure
any "guaranteg’ isin writing.

Be especidly wary of any mortgage or security interest the contractor takesin your home,
which means that you may lose your home if you don't meet the payments for the work. (If the
contractor takes a mortgage or security interest, federal law gives you three days to change your
mind and cancel.)

Congder having alawyer look at the contract, especialy if there's a security agreement. If
problems do arise that threaten your rights to own your home, see alawyer immediately. (For more
on thistopic, see the chapter on home ownership.)
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The Top 10 Consumer Problems

The State of New Jersey's Office of Consumer Protection published alist of the 10 most
troublesome consumer problems in that state, which unfortunately exist in every state. Thelist dso
includes basic advice for handling each problem.

Fly-by-night home repair contractors (as discussed previoudy in this chapter).

Telephone solicitations. Always ask the caler to send written information. Also, determine your
total obligation before agreeing to anything. Don't give credit-card information to strangers over
the telephone.

Furniture delivery delays. Do not take "ASAP" (as soon as possible) asaddivery datein asdes
contract. Get an exact date. If the merchandise doesn't show up by that date, you would then
have theright to cancdl.

Free vacation offers. An example is the postcard telling you about a "free vacation" you have
won: Just cal atoll-free number and "confirm" your credit card number. Later the vacation is not
as free as you thought. Play it safe--book your travel arrangements through areliable agent or
directly with travel carriers.

"Bait and switch" tactics (see the section above on advertisng).

Mail-order rip-offs. When shopping by mail, you're aways taking a risk. When the offer sounds
too good to be true, it probably is.

Work-at-home schemes. Usually aimed at young mothers and the disabled, these schemes
promise to help you "earn money in your sparetime.” They'll ask you for twenty dollarsin
"Sartup” cogs. What you'l get isinformation about how to rip someone e se off the way they
just cheated you.

Detours around contract cooling-off periods (see the section above on door-to-door saes).
Federd law only protects you if you sgn the contract in your home or somewhere other than the
norma place of business. Even a home, don't depend on a cooling-off period - think before you
dgn.

Hedth spa memberships. Most complaints center on high-pressure salestactics. A year's
membership can cost quite a bundle--make sure that you'll useit, and that dl "understandings'
and assurances are in writing.

Time-share lures. People often buy time-sharing vacations on impulse. Be sure you're reedy to
go to the same place during the same period of time for years to come. If the time-sharing resort
(or condominium or whatever) isnot fully built, make sure dl occupancy dates are in the contract
and review these contracts with alawyer. High-pressure time-share sales pitches have led to a
federd law giving consumers some protections. The federd Interstate Land Sales Full Disclosure
Act gives you the right, in some circumstances, to get out of atime-share contract.)

MORE TOP SCAMS
A ligting of the "top scams' compiled by the Better Business Bureau of Mainland British Columbia
(Canada) adds the following:
phony invoices that look authentic but are redly solicitations;
advertisements offering "big money™ overseas jobs which are redly sdling nearly worthless
ligings,
look-alike pogtal notices asking for payment to release unsolicited merchandise held a a
warehouse in the recipient's name;
offshore |otteries implying that you've won even before you buy your tickets,
loan brokers who charge hefty up-front fees but seldom ddliver;
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solicitation for "charities' that are redly busnesses.
The Better Business Bureau usudly can help consumers only before they commit. It
maintains information on the religbility of businesses throughout the continent, but it is not a
government agency and has no power to enforce contracts or penalize wrongdoers.

Q. What about appliancerepairs?

A. Much of what the "Automobiles’ chapter discusses about car repairs appliesto

home agppliance repairs. Y ou can best protect your rights by getting awritten estimate. At least make
sureyou get an ora estimate before work begins, telling how the repair shop will figure the total
charge, including parts and labor. Also, tell the repair shop to get your approva before beginning
work. It will then be able to give you a better idea of how much the repair will cost.

Q. How can | determine whether isit no longer worth fixing a major appliance?

A. When deciding whether to repair or replace, consder these points:
the gppliance's age and likely life span after this repair, compared with that of a new appliance;
how the repaired gppliance will compare with anew gppliance in operating costs and efficiency;
the length of the warranty on the repair, compared with the warranty on a new gppliance;
the price of anew appliance compared with the cost of the repairs.

Buying Clubs

Q. What isa buying club?

A. There are severd different types of buying clubs. One of the more popular kinds is a compact
disc (CD) or music club. It offersfive or ten CDs or tapesto you for an initid nomind price. You
might pay only anickd or adollar, plus postage and handling. In return, you agree to buy a certain
number of CDs or tgpes at the "regular club price’ over aperiod of time. The "regular club price" is
much higher than theinitid price, and is often higher than normal retail store prices, especidly with
postage and handling. In fact, though, the average price including the introductory ded usualy works
out to your benefit. (Remember that there are costs involved in getting to a store downtown or &t the
mall, too.)

The problem with these clubs is that they automatically send you a CD or tgpe every month
or s0. Before shipping the item, the club sends you a notice of the upcoming shipment. The only way
to prevent the automatic shipment is to return the notice before the date it specifies. Book clubs
operate on asimilar basis. Other clubs, such asthose that sell children's books or science books,
don't send you any notice - they assume you want the whole "library.”

Q. So should I avoid these clubs?

A. Not necessarily. Y ou may want to meet your additiona obligation quickly and then resign your
membership. Also, the clubs do offer many incentives to try to keep you as a member, which may be
worthwhile to you. But if you forget to return the monthly notice, you will receive unwanted CDs or
tapes, and you will be obligated to pay for them or to return them, sometimes at your own expense.

Q. What about merchandise clubs?
A. Theidea behind these is that you pay afeein order to qudify for discounts. The club presumably
obtains these discounts because of its volume buying power. Before joining one of these, take a
good look a what it promises. Will it limit you to certain manufacturers? Are catadogs eesly
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ble? Shady clubs often appear on lists put out by the offices of Sate attorneys generd and
consumer protection agencies. Check with them first.

Funeral Homes

Q. What isthe Funeral Rule?

A. This Federd Trade Commission rule, which has the effect of federd law, requires mortuaries or
funerd homesto give you prices and other information you request over the telephone. The intention
isto prevent corrupt funeral home operators from requiring you to come to their showrooms, where
they can prey on your wesk emotional State.

Q. Doesthe Funeral Rulerequire anything else?

A. If you vist afunerd home, it must give you awritten list with dl the prices and sarvices offered -
including the least expendve. Y ou can keep thislist. Y ou have the right to choose any service
offered, aslong as it does not violate Sate law. The funera home must give you a copy of that Sate
law. The funeral home must reved any fees charged for outside items, such as flowers, and may not
charge a handling fee for purchases of caskets from third parties. The home may not falsdy Sate that
embalming is required by state law, and must give generd information about embalming options. The
Funerd Rule aso entitles you to an itemized ligt of al chargesyou incur. The generd idea of the
Funera Ruleisthat the funeral home must inform you of your options every step of the way. (For
more detalls, see "Where to Get More Information” at the end of this chapter.)

Travel
Q. Isoverbooking by hotelsa violation of my contract?
A. Itisif you have paid in advance. Otherwise, the reservation isjust a“courtesy.” Therefore, it is
often worth it to pay for a hotel reservation by credit card when you makeiit. If you cance within a
couple of days before the reservation date, you probably will get a complete credit, depending on
the credit card company’s arrangement with the hotel. Also, many premium credit card companies
guarantee their cardholders hotel rooms through the evening if the rooms are reserved with the card.
(Contact the credit card company if the hotel doesn't honor your reservation.)

If your room is unavailable even after you spesk to the manager, you could have a contract
clam. But it probably won't be worthwhile to pursueit legally because of the cost. Perhaps the best
adviceisto request firmly that the hotd arrange suitable aternate accommodations for you.

Q. What about an airline bumping me off my flight?
A. Genedly, even if you have paid in advance, you do not have a contract to go & a certain time.
Y ou only have a contract for aticket for transport (or carriage) to a certain city. You do, however,
have certain rights if you check in on time and have a confirmed ticket. Federa regulations require
that if you get bumped againgt your wishes, the airline must give you awritten statement, describing
your rights and explaining how the airline decides who gets on an oversold flight and who does not.
Travderswho don't get on the flight are often entitled to an on-the-spot payment as
compensation. The amount depends on the price of their ticket and the length of the delay. There's
no compensation if the airline can arrange to get you on another flight that is scheduled to arrive at
your destination within one hour of your originally scheduled arriva time. If, however, the subdtitute
trangportation is scheduled to arrive more than one hour but less than two hours after your origind
time of arrivd, the airline must pay you an amount equa to the one-way fare to your find destination,
up to $200. You're entitled to up to $400 if your substitute transportation will not arrive within two
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hours (four hours for internationd flights).

These rules have exceptions and conditions. "Hy-Rights' is a pamphlet published by the U.S.
Department of Trangportation. It contains afull discusson of this and other areas of arline law, and
is available from the Superintendent of Documents, Order Department, U.S. Government Printing
Office, Washington, D.C. 20402, telephone 202-783-3238. The order number is 050-000-00513-
5 or at http:/Aww.dot.gov/arconsumer/flyrightshtm. Y ou can also click on
http://Awww.dot.gov/airconsumer/customerservice.htm to see the policies of specific mgor airlines.

If you're just delayed, not bumped, ask the airline saff what servicesit will provide. Ask
about medls, telephone cdls, and overnight accommodations.

Y ou can complain to the U.S. Department of Trangportation if you think an airline has
abusad you. The Department provides information regarding this process a
http://www.dot.gov/a rconsumer/problems.htm .But contact the airline first. In the competitive times
for the travel industry, arlines often are respondve to consumer complaints.

Q. How can | protect mysdlf when paying for charter tours?

A. Your money often takes a twisting route to the tour operator. This leaves you vulnerable to many
different stops that exist in between. The best approach isto pay by credit card, and receive the
protections of the Fair Credit Billing Act, discussed below). If you pay by check, the

tour operator's brochure usualy will specify the name of an escrow bank account where dl payments
eventually go. Make out your check to that account. Also, if possible, put the destination, dates, and
other details on the face of the check, which should guarantee that the payment goes where it should
go. That may help you get your money back if the tour is canceled or if the tour operator or travel
agent goes out of business. Y our contract is with the tour operator.

U.S. Department of Trangportation regulations require that you be shown and sign an
operator/participant contract, which describes your rights, before your payment is accepted.
Demand it if it is not offered to you.

Some operators carry bonds to reassure their customers, rather than using escrow accounts.
If an operator doesn't have an escrow account, ask whether it is bonded and how you would be
reimbursed in case of adefault.

Often, the travel agent will ingst that the check be made out to the travel agency, because it
isthe policy of some agentsto write asingle check to the tour operator themselves. That's fine, but
indst on awritten guarantee from the tour operator and the agency, and make sure that the agency's
check is made payable to the tour operator's escrow account. Reputable agents and operators
should be willing to stand behind the tour.

Y ou aso can protect yourself by getting trip insurance. This guards you if you have to cancd
the trip because of your illness or anillness in the immediate family. Various types of trip insurance,
aswell as message relaying and referrals to overseas legd and medica help, are dso provided free
by many premium credit cards.

WHAT IF SOMETHING HAPPENS?
Now you know how contracts should work, and how to avoid the more troublesome kinds of
contracts. But what happens when something goes wrong?

A sgnificant violation of a contract isabreach. A remedy is how you can go about repairing
abreach, or getting compensated for the loss it causes. This section discusses breaches and
remedies.
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BREACHES AND REMEDIES
Breach of Contract

Q. What isa breach of contract?
A. A breach of contract - dso called a default - is one party'sfailure, without alegaly vaid excuse,
to live up to any of hisor her responsibilities under a contract. A breach can occur by:

fallure to perform as promised,

making it impossible for the other party to perform;

repudiation of the contract (announcing an intent not to perform).

Q. What qualifiesasafailureto perform?

A. One party must not have performed amaterial part of the contract by a reasonable (or stated)
deadline. Suppose your friend promised to buy your Y ugo for $1,000, and to pay you "sometime
early next week." It would be a materia breach for your friend never to pay you, or to pay you Six
months later. If your friend paid you on Thursday of next week, however, it probably would not be a
breach. Y ou did not explicitly make time an essentia part of the contract - the source of the phrase
"timeis of the essence.”

Q. How isa contract breached by making performance impossible?

A. Suppose you hire a cleaning service to clean your house on Sunday & arate of ninety dollars for
the day. Early Sunday morning you go out for the day, neglecting to make arrangements to let the
cleaning people into the house. Y ou've breached by making performance impossible, and would owe
the money since the cleaning service was ready and able to clean your house and presumably turned
down requests to clean for other clients.

Q. What if someone partially breaches a contract?

A. That happens when the contract has severd parts, each of which can be treated as a separate
contract. If one of those partsis breached, you could sue for damages even though there isn't atotal
breach. An example of this would be alandowner hiring a contractor to perform a congtruction
project within certain deadlines. These deadlines have dready been missed, but overdl the project is
going well. Aslong asthe delay (the breach) is not materid, the owner can continue the contractua
relationship but sue for whatever damages were suffered as aresult of the delay (for example,
canceled leases). On the other hand, if the delay is materid - so damaging to the project that it
serioudy underminesits vaue - the breach strikes at the heart of the contract and is totd. The owner
may terminate it and pursue remedies againg the builder while hiring someone ese to finish the job.

Q. What isa breach by repudiation?

A. Repudiation is a clear statement made by one party before performance is due that the party
cannot or will not perform amaterid part of that party's contract obligations. Suppose that on the
day before your friend was to pick up the Yugo that you promised to sdll to her, you sent her a
message that you decided to sdll the car to someone else. That would be a repudiation. It's not
repudiation if one party will not perform because of an honest disagreement over the contract's
terms.

Remedies for Breach of Contract
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Q. What arethe main types of remediesfor a breach?
A. When someone breaches a contract, the other party isno longer obligated to keep its end of the
bargain, and may proceed in severd ways.
urging the breaching party to reconsider the breach;
if it's a contract with amerchant, getting help from local, state, or federal consumer agencies,
bringing the breaching party to an agency for dternative dispute resolution;
suing for damages or other remedies.

Q. What'sthe point of asking the breaching party to reconsider?

A. One advantage is that it's chegp. Often the only cost is the price of atelephone cal and alittle
pride. The breaching party may have breached the contract because of a misunderstanding. Perhaps
the breaching party just needs alittle more time. Or maybe you could renegotiate. That would dmost
certainly leave both of you better off than if you went to court. If you do hire alawyer, thefirst thing
that lawyer islikely to do istry to persuade the breaching party to perform.

Q. Should | keep records of my communicationswith a breaching party?
A. Yes. Onceyou seeyourein for astruggle, make afile. Keep copies of any letters you send and
move al receipts, serid numbers, warranty cards, and the like to thisfile.

Q. Assuming the breaching party does not budge, what else can | do?
A. If the dispute is between you and a merchant, you might want to contact the manufacturer of the
product. If it involves alarge chain of stores, contact the management of the chain. This goes for
services, too.

If that doesn't help, contact a consumer protection agency, ether in your city or state. The
Federd Trade Commissonislesslikey to get involved in smal disputes. If, however, the FTC
believes that what happened to you has occurred to many people nationwide, it might be interested.
The FTC'sinvolvement carries alot of weight. The same goes with your state attorney generd or
locd consumer agency. Another resource is your locd post office, where you can report any shady
business practices that took place through the mall.

Q. If these methods don't work, what else can | do short of filing a lawsuit?

A. Thefirgt and second chapters of this book discuss many different types of dternative dispute
resolution systems, such as arbitration. Note that the contract itself may include a specific type of
dternative dispute resolution that you must use. Y ou may have dready agreed not to go to court to
resolve disputes.

Stopping Payment

Q. What if | want to canced a contract or void a purchasethat | made, but | already paid
with a check?
A. Firg, you should cal the seller and ask for a cancellation of your contract and the return of your
check. If the seller won't do this, you may call your bank and "stop payment” on that check.
Remember, you're il liable for the purchase price, and you may be sued by the sdller for its
amount, unless you have alegd excuse not to pay. Also be aware that when you stop payment, you
raise the stakes and diminish the chance of a settlement. Merchants don't take kindly to this
technique.
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Q. Isn't stopping payment on a check a criminal act?
A. No. It's not the same as having insufficient funds to cover the check, which may carry crimind
pendties. Stopping payment on a check isyour legd right.

Q. How do | stop payment on a check?

A. Cdl your bank and tell them the relevant information about the check. The bank will then send
you aform to confirm your ingructionsin writing, which you must return within a certain number of
days for the bank to honor your origind request. If you don't provide dl the information your bank
requires, your stop-payment order might not be good. The bank's charge for this service will usualy
be ten to thirty dollars or even more.

Don't try to avoid the fee by reducing your bank balance so the check won't clear. The bank
can't read your mind, so other checks you've written may not be paid, or the bank might even pay
the check you don't want paid, in an attempt to accommodate you. More important, you will have
gone from exercisng alegd right (stopping payment) to committing alega wrong (passing a bad
check).

Q. Isthereanything elsethat | should do after | placethe order to stop payment?
A. You could inform the seller of your action, but you don't have to.

Q. What if the seller has already deposited the check in a bank account?

A. If the check has not cleared your account, your bank may till put through the stop-payment
order. If your bank has paid the check, you'll have to try to void the contract and get your money
back in other ways discussed here.

Q. What if I'm dissatisfied with goods or servicesthat |'ve paid for with a credit card?

A. Then the Fair Credit Billing Act may protect you. Under the Act, products that you rightfully
refuse to accept on delivery or that aren't delivered according to an agreement are regarded by the
law as hilling errors which the card issuer must investigate and may correct by granting you a credit.
The sameistrue of shoddy or damaged goods or poor service. The Act may alow you to withhold
payment or, if you've aready paid, to get back your money. See the "Consumer Credit" chapter
for more detalls.

Getting Out of a Contract
This chapter has tried to emphasize that it is more important to recognize when you have actudly
made a contract than to worry about a breach of contract. Sometimes, though, someone will breach
acontract with you. Or you'l find yoursdlf in a position where you have to breach a contract.
Breaching a contract isn't dways a bad thing to do, aslong as you're ready to take your lumps.
Sometimes the price you pay through aremedy for breach is less damaging than performing a
contract that has just become a big mistake.

Remember, though, that a contract is your pledge. If you want to be known for keeping your
word, you'l take your contract commitments serioudy - even if you don't profit each time.

Suing for a Breach of Contract

Q. What'sthe most common legal remedy for a breach of contract?
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A. Theusud legd remedy isasuit for damages, usudly compensatory damages. Thisis the amount
of money it would take to put you in as good a position asif there had not been a breach of contract.
Theideaisto give you "the benefit of the bargain.”

Q. What's an example of compensatory damages?

A. Suppose you hired a contractor to paint your house for $500. This job could cost asmuch asa
$650, but you're a good negotiator. Now the contractor regrets agreeing to the $500 price and
breaches. If you can prove dl the factsjust stated, you can recover $150, or whatever the difference
is between $500 and what it ultimately cost you to have your house painted.

Q. What other kinds of damages are there?

A. The most common ones are;
Nomina damages, awarded when you win your case but you have not proved much of aloss.
The court may award you a small amount as a matter of course.
Liquidated damages, an amount that is built into the contract. Although one or both parties have
effectively breached the contract, this term will stand, aslong asit fairly estimates the damages.
In contrast, the courts will not enforce a pendty clause, an amount of liquidated damagesthat is
way out of line with the actud loss.
Consequential damages, as discussed in the section on warranties. These are rarely availableina
contract suit, unless they are provided for in the contract.
Punitive damages, avalladleif the breaching party's behavior was offensive to the court. Punitive
damages are virtudly never recovered in asuit for breach of contract, but it may be possble to
get punitive damages or some form of statutory damages (legal pendties) under a consumer
fraud law or in asuit for fraud.

Q. Arethereother remediesin a contract suit besides damages?

A. Yes. The main oneis specific performance, a court order requiring the breaching party to perform
as promised in the contract. Courts are reluctant to award this because it is awkward to enforce.
They will impose specific performance only if there is no other remedy available because of the
contract's unique subject matter, such asreal estate or aunique piece of persona property.

LAWSUITSASREMEDIES
This section will discuss the different kinds of rdlief you can ask a court for, considering what you
aready learned about contract defenses.

Remember: Any time one side can prove one of the contract defenses discussed in the
second section, there's no breach of contract because there's no enforceable contract. Then the
party that does not or cannot perform merely has to pay back any money or return any goods
transferred in the agreement.

Q. What elsecan a court do?

A. A court may rescind (cancel) a contract that one party has breached. The court may then order

the breaching party to pay the other side any expenses incurred; it could aso order the return of

goods sold. Or, the court could reform the contract. That involves rewriting the contract according to

what the court concludes, based on evidence at trid, the parties actudly intended. Although these

have traditionally been rare remedies, they are being used increasingly under the provisons of many
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states consumer fraud laws (discussed below).

Q. What are consumer protection or consumer fraud acts?

A. Laws prohibiting unfair and deceptive trade practices in consumer transactions have been enacted
in every sate. They apply to dmogt adl consumer transactions and are both extremely flexible and
very potent - often providing for treble (triple) damages where aviolation is found. Generdly
requiring lower legd hurdles than traditiond fraud remedies - for example, intent to deceiveis usudly
not arequirement - these laws usudly provide both for state action and recovery by private lawsuits.
These laws are the ultimate legal reaction to caveat emptor. Their use involves numerous
technicdities, though, and competent lega advice is absolutely necessary to take advantage of them.

Q. If I havea contract for services or goodswith a company that goes out of business, what
can | do?

A. If another firm bought the company, as in a corporate merger, usualy the new company must take
regpongibility for the contract obligations of the old company. If, however, the company went
through the bankruptcy process, your contract could legdly be disavowed, though any debt owed to
you might not be.

If the company has ceased doing business, or is under the protection of the bankruptcy laws,
your chances of recovering anything of vaue are smdl. If you have a contract that ill isin force with
atroubled company, you may have to get the rest of your contract needs filled by another company
if the one you have a contract with can't come through. Then you may have a damages clam against
the first company. If the company isin bankruptcy, you may be contacted by the bankruptcy court,
or you may need alawyer's help to put in your clam. If your claim isn't subgtantid, though, it's usudly
not worth the trouble.

Q.| redlizethat | may haveto get goods from another company. What about any money the
first company may owe me under the contract?

A. If the company isin bankruptcy, you can file aclam againg it through the bankruptcy court.
Youll haveto "stand in lin€" with the other creditors, and you may get only a smal percentage of
what the company owes you, if you recover anything at dl. If the busnessis a corporation that's
dissolving under state law, you can file a clam againgt the corporation through the state agency
(usudly the secretary of gtate) for any losses you have accumulated. Whatever assets remain will be
divided according to the number of clamsfiled and their amounts.

Q. If thefinancially troubled company is holding goods for me on layaway, can | ill get my
goods?

A. Most companies that go out of businesswill notify people that they are closng; often they want
you to come in and finish the purchase because they need the cash. If they've tried to contact you
and you haven't responded, they may sell those goods, and you'll have no way to recover the
merchandise, dthough the law ill entitles you to any money you paid toward the purchase,

Q. If themerchandiseis gone and I've paid money, how can | recover that money?

A. If the store dill is open, it probably will pay you when you present your receipt for payments
made toward the purchase price. If the store has closed, you might need to fileaclam in the
bankruptcy court or with the proper state agency, as described above.

Q. What do | do about merchandise that was under warranty? Who'll cover it now that the
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seller has gone out of business?

A. If you've purchased a nationd brand of goods, there probably will be a service center or a
licensed warranty center in your area. It may not be as convenient for you as the seller's store.
Almogt al manufacturers will stand behind their products regardless of where you purchased them.
The only drawback isthat you may need to present an origind receipt to show that the
manufacturer's warranty still covers the product.

Q. | also purchased an additional retailer'swarranty when | bought my goods that extended
the manufacturer'swarranty. What will thisextraretailer'swarranty cover?

A. Retalers usudly offer this warranty to extend parts and labor for a much longer period of time
than the manufacturer offers. Unfortunately, the retailer'swarranty is usdessif the place that made
the promise is now out of business, unless its obligations have been taken over by another company.

WHEN IN ROME

Why are there so many foreign legd terms? Many lega concepts trace their roots to Roman legd
principles, though the classcad Anglo-American judge-oriented legd system - the common law - has
less in common with Roman law than does the European "code" system. (The code systemisadso
used in Louisiana, where the Napoleonic code took hold before the territory became part of the
U.S.) Also, much of the infamous redundant language of the law - such as "cease and desist,” "open
and notorious' - isareault of the introduction of Norman French terms dongside Anglo-Saxon ones
in legd procedure after the Norman conquest of England in 1066. (English lega proceedings were
carried on in the French language until the late 14th century.) Numerous French terms are il in
common use, such as petit and grand juries.

With the decreased knowledge of classica languages and the trend away from ditism, fewer
and fewer non-English terms have remained in use over the years. Any lawyer who triesto impress
you with his proficiency in Latin legaisms should be taken with what the great Roman advocate and
orator Cicero would have cdled cum grano sdiswith agrain of salt.

MORE ON REASONABLENESS

Earlier we discussed the "reasonable person.” There are two principles that extend that fictiona
person's capacities into the practica rellm. One is the concept of the "reasonable observer,” a
reasonable person who sets the standard of whether an action or statement would reasonably
suggest, for example, an offer or acceptance, or arepudiation. This person is not an eagle-eyed
expert, but stands for common sense.

Closdy related is the concept of "knew or should have known." If parties to a contract are
consdered to know, or be "on notice" of something - say, that their offer has been accepted - it is
not enough to ask whether they actudly knew it. If it were, we would have only their word as redlly
religble evidence that they knew or didn't know. The law will not alow parties who should have
known something through the reasonable exercise of their senses and intdlligence to fail the use them.
Thusit isn't enough to say, "I didn't know the Yugo | sold you had no engine." That's something that
someone selling a car reasonably should know.

Conclusion

This chapter has discussed how to make a contract and how to find out if you have unknowingly
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made a contract. It aso covered some specia consumer contract issues, how to identify abreach of
contract, and what to do about a breach. Y et this has merely scratched the surface of this highly
complex areaof law. It has not even dedlt in detail with the millions of contracts made every day
between merchants and other businesses, or investment-related contractual relationships. While
many common contracts don't require the services of alawyer, be aware of when legd assstance
may help avoid serious problemsin the future.

WHERE TO GET MORE INFORMATION

The most comprehensive government website on the topic of consumer protection is
http:/Aww.consumer.gov/. This Siteisa project of numerous federa agencies and is being updated
on aregular basis. The Office of the President aso maintains a comprehensive consumer protection
website at http://Amww.whitehouse.gov/WH/Services/consum.html.

In most states, a state agency, often the attorney generd, has an office of consumer affairs
and protection. (In some states this office is under the secretary of sate's authority.) These offices
are good gtarting points both for filing complaints and for free literature on consumer protection, and
gppear in your telephone directory under the state government listings. You can dso cdl any sate
government information number or search on the Internet for "consumer” and the name of your Sate.

Also consider contacting specific federal agencies, such asthe Federal Trade Commission
(https./Amww ftc.gov/ftc/complaint.ntm), if you think you have been subjected to a deceptive
practice. (See consumer credit section for the FTC's nationd and regiond offices.)

State and local bar associations often publish free pamphlets and handbooks on lega
problems, and can provide lists of lawyers who handle consumer cases. These bar associations are
easily located on the Internet by searching for "bar association™ aong with the name of the state or
locdity you are searching for. Or access http://www.abanet.org/barserv/stiobar.html for alist of bar
groups.

The locd dfiliate of the Better Business Bureau (http://Awww.bbb.org/) can be hepful. The
BBB aso has a program focusing on consumer protection for the Internet at
http://mwww.bbbonline.org/. An ABA guide to safe e-shopping can be found at
www.safeshopping.org/.

Some tdevison and radio gations or newspapers have "action lines' which follow up on
complaints. They often get results in exchange for being able to use your complaint ontheair or in
the paper.

The federal government publishes helpful handbooks for consumers. They are available for
little or no charge from the Consumer Information Center-N, P.O. Box 100, Pueblo, Colorado
81002, telephone, (719) 948-3334, or at http:/Aww.pueblo.gsagov/.

Scores of other publications on everything from credit to cars and from weight-loss
programs to food products are available from the federal government. For lists of some of these
publications, write to the Federal Trade Commission, 6th Street and Pennsylvania Avenue NW,
Washington, DC 20580, or log onto http:/Awww.ftc.gov/ftc/consumer.htm.

The State of Cdifornia Department of Consumer Affairs has a hdpful ste for consumers
who want to understand more about vehicle leases, at http://www.dca.ca.gov/lega/l-6.ntml.

Click hereto go to Chapter 10
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